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x> Vantumuois pro demonftranda iuflitia
2D hoivs nobilis partis,plura fuerint impen-
# } fa feripta per celebres ivrifperitos huius
247 /¥ partis, olim Aduocates, nempe Magni-
748y ficos loannem Paulum Xammar &
* loan. Baptitam Paftor, nunc meritiffi-
mos Regios Senatores, quoram dodte (criptis nihilo alio

indigeat Nob pars hac; tamen quia Nobilis pars alia vi-
A~ dens
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deas (e opprelfam, tot foriifimis argumentis. & rationibus
all:gacis,infurgit nvac noaiflimo 101is refponfo, & ad enar-
vandam io(hitiam hoius Nobilis partis tria propofuir media.

2 Pumom ( quod novum cft & nunquam hucefque

allegatum) confiftic in negando poteltatem Berndrdo Se-
uenagapﬂaapponcndlvun¢ﬂa&;ﬁumconunﬂﬂun quo(é
juvat bzc Nobilis pars, & illius virtute {uccedere prx’tcndlt
in bonis Petri Angeli Gapila, qua antea fuerunt diéti Ber-
nardi Seueri vmculazons ex quo air, di Gum Berndtdum
Seucrum Gapila dediffe dita bonadicto Petro An;_JcIo Ca-
pila einsfilio, & filiis eiufdem in primis capitulis matrim 0~
nialibus ablque vilarefcraatione apponendt dicta vinculs,
pee com in {ooteltamento fcnpta v1gorc rctrodonauoms,
cellionis , feo renuntiationis in fecundis capitulis matrimo-
nialibus, quod fazere noa poruiffe, intendir,

3 Secundum verfatur circa voluntatem viaculatoris,
pretendendo, quod cafu quo dictus teftator potuifiet appo-
acre di@a vincula & grauvare filium donatarium’ & ecius fi-
110s,8 defcendentesin dilo tamen tetameéco: cx verbista-
mé & claufolisillins bon poteft induci fideicomifum,quod

ereadimus refultare in favorea filiarum: didi teltatoris

ccundoloco fubftitutarum,non folom in calom expreffum
mertis Peeri Angeli Gapila finc filiss & defcendentibus; ve-
rum etiam abfolute ta omacm calum deficientiz ditorum
filiorom & defcendentium dicti Petri Angelicapila,

4 Terdum & vlitimum confiftie in expofitione eivf-
dem voluntaris dicti tetatons, afferendo, di&o cafu, {ub-
fticuuones pradictas (dato quod illz locum habere' po-
toi Tcnr) non Fuikc Adeicdmiffarias {cd volgares, & vbidi-
¢i polent fideicommiffariz, quod non fuerunt paffiue
{no(titandicti defcendéres, nec tllz poffent habere locum
1 tavorem filarom teftatoris (ve pra:fcrtur) & defcen-
deatium iHarom
s Ecviper fingolos arncu!os pradiftos nos feliciter
percuramus; figillatim & ad adamufim illis fasisfaciermus.
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6, Ad primi accedentes,licer Rabilita fit regula in Catha-

lania, gudd non poffit, perfecta donatione in capitulisna-
PHahibus.fieri sotrodonatio,ceffio, & quacunquealia patta,
A pigindicinm haredicamentisiuxea difpofitions Conft..A < )
Jeegs g frams. it de promefa de dot, quam cxornat la- o
:gi_{ﬁg}b..f?pnt.udc paclis, claw. gl. 9. prim. av, 6, Cancer varia=

rum gl 1, 6ap. 8. n. 58, Pegacr.tom.2.decif, 6. & idem Font.
decif. 581 1ata: Nihilominus prater limitationes quas ad-

ducunt dicti, practici difpofitionis praedictz, & alias. quias

iuga us commune adducune quamplures alij ¢xeeri Do-

&ores , dicimus quod nos non, yeslzmur in terminis didts P
difpofitionis conflicutionis..4 foragitar. fraus, quia pacia
& viacola appofita per dictam Bernardum Seuerum Capi- Nk
1a donatorem in (o tefamento, virtate difpofitionis; ¢ fa» |
culiatis commiflz perdictum Petrum Angelom capila do-

natariom patri {uo,nullaceaus fapiune retrodonationcm, nec
facta fucrontin praiudicium dicti heredicamenti - 54

.7 Pacta autg quibus conceptum fuic hereditamentom

factum per dictum donatorea in primis capitulis noptiali-

bus dicti Dewri Angeli apila, celebratis die 28. Maij 1619,
contemplarione magrimonij, quod contraxit cum. 1(abella

Buifucga , funt fequentia ibi:

8 oo £ ames bt fan la dita,denacio ab 14l padie, win-

cles y condicia, qae, lo.dit. Pere wAugel. Sapila donatari

haja, ¢ fia tingmt de difbondve cvive wins, oen darvera volun-

bai de tots losdits bens fens o deeis donats, entre fills y fillas fens

dz Uegitin e carnal matvimons procredts, o & aquell ¢ aguclls
fagons que ellwolra, ¢ ab los pactes, vincles, condicsons que elf

Ygledy,. e
9 Vebaautem (ecundz donationis fadz in{ecundis
puptialibas capisalisdién Petri Angeli Gapila, actis dic 15.

Iplij 1522. comeemplatione fecun di matrimonij,quad con-
Yaxigcumnabile Habella Tamaric, fune (equentia ibi.
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Prz'fmmmm!fo”ﬁdfmml" dil M{gmﬁctﬁ Pere Hngel Ca-

pila que ab carta rebuda per lo M ateix forafrit Notavda 28 3e
Maig 1519.en lo$ capitals matrimontals feis ¢ fermats pevrvaha
del matrimoni cotre@ atentre ell de wnapariela Senyora 7 fa-
ﬁgﬂ dg Briﬁwgd,quo"dﬁpﬂmfm mmﬂerfk:z de ldpdl’ﬁ d[!m:f)gr
lo Magnifich Mof3en BernatSemerCapilae [aSenyoraBleonty
muller (wa, Pare ¢ Mare [ens li fou fera donacio', o bebets-
waznt vniuer(al dels bens llars ab certs padles., wincles ¢ condy-
cions emre_d[rres,que lo dit Pere Angd Qﬂpf;’ﬂ donatdrs ajé ;
fia tingut de difpondre entre Vs, 0 en darrevavilantat e
104 los.dits bense-drets donatsentre fillse filles (enms de lepitim
¢ carnal.matvimont procreals a aq{aeﬂ 0 aquells , fegons gue el
wolraclegiv ab los pacies, wincles, e condicions gue ell wvolva f¢
ons que en dita donacio es axtcontengat. £ comeil en tempy
del prefent matrimons 4 ell donat com dites perlos dits Pave ¢
M are (ens, vfant en alire de la facolat de ‘difpondrer a cf]
concedida per paéte [pecial, en lo contratie del prefént matrie
monislo qualpatie eftipnla lo N otari dewallefcrit pertots los qui
pretéder pagan qualfesucl difpofitio que ell entre Vins o en dar-
veravoluntat faffe 4 fils o filles feus de legitim ¢ carnal ma-
trimoni procreadors fia feta ¢ entéfa, ¢ effer fera ablos pactes,
wincles, € conditions [egnents , € no altramént. o es qne qual-
[feuolque fuccefea en dits bensy no puga aquells vendrer, alie-
war wi abligar, fino donchs no era per donar dot & iwes fillas Ule-
gitimas y naturals, E mes auant quelos dits bens fian [ebjelies
als vincles o fideicommiffos que lo dit MofSen Bernat Seuer
Gapiliéladita Senyora Eleonor Pare ¢ Mare [us, 0 lo fobre=
aiusot de ells , als fills degitims y natarals del dit Mofsen Pere
Angel appofarlos welraen fon teflament s pofantempera pri-
mer lo dit MofSen Bernat, ¢ Senyora Eleonor muller [aa per
bots fills,o altres defcendents llepitims é naturals del dit Mofien
Pere Angel fon fill vear lo dit Mofsen Pereen virtat de la di-
tafaceirat ara pev las boras; o dlas horas per ava appofa los
diksmingles y fideicommiffos gue lo dit Senyor Pareen [on te-
framenrapresde fills, filles , & alives defcendentsdel dit Mofen
Pere




Pere Angelappofati feran yromanent empers lotas las cof, ai
emlos. dsis capitolscontenguda, en fa forca y walor.
2w do, Ex quibus claufulis deducitur Bernardum Scuerum
“Capilain primis capitulis matrimonialibus filij fui contépla-
flone dicli certi & indabitati matrimonij,dedifc omnia bo-
Pa {ua,cum recentionibus ibi expeeis, dicto Petro Angclo
flio (wo,cum pacto quodinter vinos, vel in vitima volara-
te difponcree de dictis bonis donasis in faverem filiorum
fuorum de legitimo & carnali: mattimonio procrcando-
Iom, cum pactis , & conditionibusilli bencvifis. =
11 Delumitur ctiam,quodidem Petrus Angelusapi-
- lain fecundis nvpialibus capitulis contemplatione diéti fe-
cuadi matrimonij, pacto exprefsé inito; inter contrahentes
vtendi faculeate (uperius ci ateributa, vincula appofuit filiis
& defcendentibus eiuldem, cum alienationis prohibitione
bonorum pradi€torum (dempto cafs dotationis filiarum )
nempe illa que quidem apponere volsiffer., feu ap-
poacret dictus Bernardus Seuerus Gapila donator in (vo
teftamento s dummodo primum ille difponeret in fago-
rem filiorum, & aliorum defcencentivm (worum y ralicee
quod virtute diétz facultatis, nuac protunc, dicea vincula
proexpre(is habere voluit, EERSS
- 12 His {uppofitis & pralibatis, dicimus, qudd dicto-

- sum vinculoram appofitio nullatcaus potett dici retrodo-

natio, ncc celfio In przivdicium heredicamenti fa&i in
primis capitulis;nihil enim retrodonavic diérus Angclusga-
pila, nec ceffit, {cd tantummodo ad effeétom dedosic fa-
coltatem ci attubatam per donatarium apponendi vincula,
ibiz Vfant.de la facultat, t9e. & ibi:-INanc protunc., t5¢,
committcndo & prafcribendo Patri modum dictoram
vinculorum, ibi: Pofant empero, £9'c. Maﬁn_Bemat, ¢,
per boi fills y defeendents, £9'¢.Qui modus validifimus oft, &
iniuce (bbliftens ;abfque co quod confiderari valeat preias
diciam aliquwod, nec contrahentibus, nec filiis,quia €o cafis,
{ucceliores in vim difti fideicommi{li; non dicantut ﬁ:rcccfe

ores
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{ores apponentis vincula, fed ordinantis & cotmittentis

Ita cs Curtio inniose, Guidene Pape, Craveta: & radiis 4
neeerudite Canc, var. b, 1. cap. 1. n. 148, ver. comrasitm
confulois vbi pun&im fubdir, validam effe difpofitionem;
qued inbonis fuccedatur iuxta vincula altenus: witamenng
ac per confequens lyxa vincuia appofita voluntateeoms-
mitfentis. | rany SR IR -
13 Quod eft fiiccedere ex difpolitionerelating 1 Rece?
ptum enim iniure ¢fytam in cotradtibos,iquam io vitiais
voluntatibus , quod quis poffic difponcrequdd bous fua
{cquantur alicnus conditionem & voluntatem, Sa:dicumtur
vinculagclatiua, quanon'minus valentjquam carera, &
tunc nox tam pendent e fucuro asbitrio alicno, quam-ex
aibitrio commistentis fam, declarato.-lta Molino de riu
nuptéarem lib. 3, quaft. 2400, 271 ud 322. Fontan. de pa-
&isel. 5. gl 10. quaft 2.4 . 18. ¢S 1n dectf 172 a m 1. Mae
feillis  decif, 190, qui 4 nwws 8. inguit id . procedere
etiamyin contractu & denatione, & fic {cpius in maiorati=
bus Hifpani= difponitot, quod bona alicuius fequanturbos
naalienius familiziostailhesdilpofitionem, vt latc Palacs
dznaiar. Cafillo decif. s0. num. 2. Pesegrin.de fidetcommif
fis vt zg.0am, O1. Cenfalivs ad dic. Pevegri. pag. mibiazz;
werf. adde, vbiita loquitur ibi: /1a quod exprejfe: pee relatio-
nem diciinr expre(sé, acin (peciefi-in referente futffent inter=
lata ; & ibiinferitis: Sic ctiam et fioin cafn filins won dici
tur wounm fideicommiffum indacere s fediantam paternam
extedire, etbam in bonis propriisy Vinde- iftud. fideicovsmiffum
Jufeipit nomen dpatre 85 non a filiosVe late dicic Maftril. toe
decif. 100, citat etiam a Ponte, Milancnfem; Tufcom , Pre-
¢is, & Satmientd ibl; Sedeipfum Senfal refert in {uperioribus
ab eo,citca hunc pun om, latosicalamo fcriptis. Addimus
ctiam Molinam de Primogen. Hifp. lib. 2. c. 4. num. 10. Ca-
ftillo Sot.mai. contro. cap. 6o, nwm. 6. Sclle decif. 55. 69 137.
com aliis per additionatorem ad Molin, allegatis. Latffime

Caflan, conf. 56,9 57

14 Quod
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14 Quodautem vincelaappofita per Bernardum Seue-

rum Gaapila, no capiant robur, nec effeGum a fola Bernar-
di Seueri Capila volantate , (ed przcipné a voluntate, & dif-
pofinoneactaali didti Perri Angeli Capila, defomicar, ex {,
wnnmex famiha§. 1. delegatis 2, vbi ele€tus non dicicur ha-
bere rem ab cligente s fed ab co qui eletionem fieri manda -
uit; profequitor Fufar, de (whitt.quafl.s11.n0m.2. 6 3. €5 9.
27 4807, 5. @ﬂ'q. Fontanel. fom.2.dectf.467. nv.12, €5 (eq.
Tondut.Sanleg. quaft.cinil.cap.so.nn.33.65 34.

15 . Vadetotum tribvendum ek Petro Angelo Capila
difponcate,& committcate vincula, modo i & prafcripio,
& declarato. aaa. =
16 Praterca, quod dictus Bérnardus Seuerus

pila co-

“Xormauerit (e cit voluntate, & difpofitione di@i Petri An-

LIRS

/ geh,cundem inlequendo modi, & facvitatem Gbi per dicta i
Petra Angela Gapila comifla,dum vineula appofuit:ipfemer "
declarauit expre(se,da disic, ibi: 44es anant sper qaant en la
donacto per m feta al dit Perot <ingel Gapila, ea capitols ma-
srimonials fets en poder del difireten loan Vilana , 2 :8. del
mes de N aig 1519, fon eflats donats [os bens al dit Perar An-
el Capila, abcertes candicions, entre altres bi es,que ¢l dit Pe=
rat eAngel S apila fia tingut de df&audrc detotslosbens a ell per
mt donats, b ant per donacio entre vins , comen darrera wolnn-
tatentre fills, y fillas (eus, de legitim , y carnal matvimoni pro-
creats, aquell, o aquells, ¢ [¢gans que ellvoldra , 6 elegiva , ab
los paties,vincles, y ordinacionsyque ell voldra , & ibi: V fan
de la famfmf aclldit Peror Angel g:apifa conferida, ) donada,
€', & infra: T encarade la que perlo dut Peror Angel Capila
wes ¢ftada conferidayy donadaen dits {egons capitols mairimo-
nials, 'szt,j arden, §5'c,
. 17 Ex quibusinferimus; di€tum Bernardum Severum
¢ipila exequuii fuile cantom voluntatem di&i Petri An-
geli; 1ta vt ex tuac dilpolitio predicta habueric effectum,ac
{i dictus Petros Angelus ¢apila candem feciffer difpofitioné;
Quis crgo dicet hanc vinculorum appofitionem effe contra

- - .Confti-
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Conflitutions, A foragitar frans b ¢t nihil detrazeriede hes
rediramento,nec fraudis fu(picione cbumbretur. pecdend.
facta fuerit donatio, qua fuat fundamenta nobilis adm:ﬁm-
£ i

t8  Praxtcreaconfiderandiicft, quod di&a donatio. fen
hereditamentum in primis capisulis, faéta fuic contemplatio
ne¢, non indeterminati, fed cerriillivs matrimoniy«p 18decem
certa, & determinata vxore Elifabethe nempe Brifuegayins
tcruenientibus pasentibus, & confanguineis dit & Elifabes
tha, qua aliternon contraxi{fent ; & ita corum paia pars
fucrunt contraltus, & cumipfa confufay vebenc notac
Vincent. de Franch, dectf. 205, Gratian, difoeptati p24. mul-
tos cm@ulat Avgullin. Bathofa voro decifinii 26.b. 3. nuto2.
Eontan. clan[.4.0lof 9.par1 nnpm.32. Leo dectf137. num. 20,
Ith.2. Rotarecent.par.p. decif 214+ nmm . Tondut. Sanleger,
cunil.quafl.s s num.10.£9 4.

19  Rationem affignant, quia huiufmodi donationes
cenfentur prlus tra&atx, & pa&araa inter v:rosquc foceros,
& gencros,& inter cofanguineos cx viragsparte contrahen
tes,quibus in pcragﬂnd:s,parcmcs pattimonia fuacnarrantes
amylas clargiuntur dotes , 8¢ filiabus con{titunnc fuis, alias
non clargituri, vt punctim ponderat Fancanellad.clan. 4£[a.
g-par.d.un.33.¢o clanf.5.glo. 3. a nuwm. 57, Gallana, conf. 56
anm.z7. & hinc pars,& portio dicitut effe huinfmadi dona-
tio, vt ait Canc. var.par.1.cap.8.on.34. €5 par zeap.2.n.218.
Gratian, d.difeep.p24. Botilice de fucce(f.ab inteftattheor 105
lib.2.umm 31, 10 prencip. Molina de Hrﬂa primogen lib.g.cap.

2.n0m.18. Peguer.dscif.22.00m.2, Eran.a Ponte depateﬂ pra-
vegts til.de aﬁm Regio, Fontancl, d.cla. 4.glo. 28, nad. qui fub-
diz, encrofam adid habere caufam, quaz omiaeleganter cu-
mulansexpendit Regens, Leo deczf:z.nmm.;: cum [eq.t0.3.

25 - Copfidassndum quods ¢ ad.confirmationem pre-
di¢torum,quod hereditamentum pradiGtum.& cius padta
fucrunt appofita tantum o fauorem filiord- illius matnmo-
nij, & oihil fuit cogitata de (ecundis nupiijs, quo cafehcee

neer




nterpracticos noftros fit conteouerfum s an fimiplicicer fa-

G donatio in capitolis matrimonialibus filio cOtrahenti, &
falijsillius; noo exprimendo ex hoc mattimonio, an cenfca-
tur facta d enatio tantum filijs ex 1llo matrimonio ;a0 vero
comsprehiendat etiam filios aleerins coniugi) : Tame pede fi-
Xo;notter Fontanel. defendit clan.4.0lo.9. par.1. ex wum. 19,
vbiplorcs late refest pro fua (tabilienda apinione, & Molin.
dewitwgopilibigigoaf.11.per totam flios tantum primi matri-
avonij clie comprehenfos, & illis cx dicta donatione ius rag-
tuaxquan, & non alijs fecandi matrimonij,
it Veromnos verfamor in claris, & extra omncm.as
leam, quiainnoftro hereditamento, & in corpore ipfa le-
gunsar veebataxatiu, limitativa, ac tefriiva iphesrantd
primi mattimonij, ve apparer'ex illis verbis | ibi: Frimera
wrent-los dits n:agnifichs mofed Bé?&éﬁfﬂuer'ggapk!a,é-uf:r?ﬁfo'r#
Eleanor muller [na, pare , e mare del dit Pere Angel Capila,
per e[guart, e contemplacio del dit matrimoni t9'c. Et infrain
clavfula recentionis viusfractus, cirea finem : Dowat 4 ell per
canfa delprefent matrimomi, . - -
22 Quibusestantibus verbis , communi Do&orum
calculosrecepracett fententia, quod huiu(modi brerediiamicn -
ta5 X pacta non comprehendua filios fecundi matsiniobi],
im0 filtos tantum primi mari monij ample&iitur, quamuis
danatorfitauus, vel alcendens | in quibus par affe@io di-
leckionis amimadoértitur ¢ quia cx verbisillis ré® i iuls,af-

fedtio dilschanis relteingicor’, ¢ coar@atnr ad flios illius

certd marsimonij, quiaverbailts, ex boe, vel prafenti marri-
manio, funpesclalivadhiorum, vibene pdderst in terminis
Meorofivs con( 32.5um'2s, Sdr(f."éanf.jj.éam.i)‘.{:‘_‘r 16.vel 1,
Bartolus , Sacious, ScaliprelatiPer Parilium conf. 2. num.28,
iz con confiprmitiss Irh 3 Meannica de conieForis lib. 4.1,
w2, Nigee Gyriacoconteifordibg.contro.407.0u 4 & ter-
miganeer ctiaty donationisfacte per patrem filio, & eivs fi-
lijs.ex certo, 8 deteravinaro matrimonio nafcituris. foftrsm
tutaatar {ententiam Caldas Percyr.de sure emphy.par,3.q.:3.

€5 de
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v8) de pate ). eligendilib. 3. cap.12.00m. 2285 capir 4.0 R EVER
tos allegat Molin. de vitu nuptiar.lib.3.9.11. per potans A a3k
ces ox naw. 4. Decian, conf gqtnnm. s 1.lib.4. Gacrhediges !
38210 fin, Fontancl. d.glo.g.par.1. ex noin.ag, vt 15 58
in fine,adeo hanc veram opinionecm cenfer , ve aufus fifaf-
fizmare , quodipfe confultos non poflct cum opitioneCa-
ceiij caufam pernculo fortuna committere. 1q 22
23 E¢ hzcnoftra veridica fententia cofifizhidte,
& canonizata remanct in nofiro Senaru peregregio i ilia
caula Malmitja, & Mas Oliuctes , relata ab ipo' Fontanella
d glo.9.pav.1.nwm. 36,101 Ac propterea #llos idefinite vican-
doomaes i mul s (3 aquslibns partsbus yvocave Goldiffe , vbi
ponderamus dictionemillam indefiniteeos vocando'; qrali
folum co cafu, intret affc@ioauira erganepotes ; quodin
¢adem caufafuit melivs explicat licec non‘ita referat Fo-
taaclla, ibis T amenconfiat in beveditamento pradiéio wecatss
juiﬂ’é nepotes Damiant, 89 [oanna ex filso donatario, nulla ¢
c!gmdrf,acm’mm iribota , nvllo etiam confituto difervimine, an
"¢% maivimonio tunc contralta , ancx alio impoficram forfan
Yanirabendo, nafcerentnr; Hac Senatus. B
5054 Energoquomodo Egregius Senatus miaxima vim
Fecic i verbis, ex boe matvimonto,qua snilla caala expref=
(s fuiffent, nollatenus filios fecundi coniugij coasprehenfos
indicarct, ‘ - ! )
25 Roborantur foperitis a Docoribus firmara, inbo-
firocah. PrimO, quiain primis ouptialibus capitolis Pecsi
Angel gapila fuit facta donatio filijs ex comatrimonionaf-
citusis 5 igicuripfi focrunt tantum exprefli, & inclofi, ac per
confequens filij alierius mattimonij exclofi , ex walg. reg.
grod tnglufio Unius, excinfio et altetius, l.com Prator de re in-
dic. Lmartins 21.Cod. de procur. Surd.decif.105.n0m 2. Me-
noch. conf.41. 4 nem.g. taxime cum donatio fit ik joris
& G (rictivs, & quantominus donare voluife donatorem
cenfendum (ie, Lewm de indebuto ff.de probas. Mantica de ta-
¢it, 89 ambig.conuenliv.izsitg. per totam, Mafcasd. de probo.
concl.




- : It
evwelafio. 3 55, vtique (i voluifet comprehedere filios etiam
fecupdi matrimonij procreandos, expre(ifict , vein (pecie,
aarguicRoland. Cauvagnol. in obfer. ad conf. 40, Menoch.
lth, 1, nain, 18, .

26, .1 Quad in difpofitione quantumuis favorabili indi-
flinct¢ procedit, vt nec ctiam ex conicCturata mente difpo-
nentis, preferiim in contratn, admitcatus extenfio de per -
fonaadipesfonam, arg.l quoaties de beredi.inftit, Caffan. conf.
4nup.59.89 67,89 conf 55, num.s 4. Pexegrin, de fideicom.
anit, a8 mum.22. Molina de Hifpan primog lib.1.cap.4.04m. 4.
Mantica de 1acitis lth, 3.t68.1.00m. 4.,

27 Secunddex dictioneilla, ex boc , que denotat cadsa
immediatam, & proximam, l.4.§. ex incendio, ff. de.j%mdig
naufragio, £9 ruina, Decian, onf. 7.50m.7.4ib.1. plures more
folito cumulatBarbofa di@ie,r15. ltem cavfam denotat limi-
tatam, ac proinde limitatum debet terminare effeCtom, /sa
agris,ff.de acq.rer.dom. Surd. conf.5 5 .nvam.15.lib.1. Menoch,
lib.g.prafvm.2t.num.10. - _ - &

28  Tertio, quia hac donatio, fen hereditamentu,quod
fit contemplatione certi, & determinati matrimonij, & 6lijs
¢x co procreandis, non cft pura, & fimplex donatio dima-
nas cx mera liberalitate, & donatis affetione,ita vt dici pof-
fit candea babere affe@tionem erga omnes nepotes; €2 pri-
mi. quam fecundi coniogij, quod non fuit aufus exprimere
nobilis.aduerfans; fed ¢t donatio ob caufam non equidem
impulfiva , {ed finalis, ipfUm enim matrimonivm fuit cau-
{a finalis hoivfmodi hereditamenti; cuius fuic effectos , ve
Auvus donaasahiasing fuifer donaturus ex pacto ambarum
pantium pracedente: igitus non poteft talis donatio exten-
di vlira fines matrimonij, cpius cavfa facta fuit.

29  Probatur antecedens; quia caufa finalisilla dicicur ,
quaita-voluntarié dilponcntis animum excitat, ve fi canon
eflet, difpalitioné , feu a@um illins, minimée facerer s ad dif-
ferentiam impol(iue, quz ad faciendum, {cu difponendum
animum mouct iam determinatum, ita Gratian, difcept. 96,

: : B2 nuin.
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nam.po.com [¢q. Caclar Barzivs decif79.60.33. 89 ppaMaste
vica de tacit 1ot lib.3dits 2. e num. 16. Capicius Latroden
cif.160 nutn.9. confequenter igitur caofa matsimoni yindped
cic dicitur finalis,nam i paterno amore donafice patehanteg
cxequutioni demandaflet di@®am donationems jnon eng;
&tans matrimonij occafionem, & bic cum tale temphs tal &+
quc occcafionem donandi affc@er, figonum clt cuideammas
crimonit,cavfam finalem fuilfe, &ita 1o {pecie,quod quoties
donatio faa clt contemplatione certl, & detesminatiy man
trimonij, tunc caufa dicator finalis, & non impulfiva;docth
Menoch. conf723.nmm.15. Thefaur. filins lfé.j;@.»forem/fqg,{_;ﬁ
Somum. 4. Pereguin, conf.78 mum.g.lib.3. Hodicrnaad Sord.

 decif 322.num.11. Caltillo tom. 5 contrpari2.cap.r19. num.16,

per totwm, Cyriac. contr.270. Cam pluribus alijs, quos referr,
& fequitur doctifimus Botiller defuccefiabinteft.cap.2.1beo,
104.num.6: EFontan, clau{.g.par.1.unm.30. cum noftri Senat,
decifione. - ' Ui
20 Confequentiz autem pater, -quia de natora caufz fi-
nalis eft, vt ca cetfante,cellee effcGus, cap.cum ceffante de ap-
pell.l.adigere de inre patronatus, Barbol. axiom. 40, nam. 45.
&9’ e Botiller goi [wpr.nnm.s.ver(l Iia vt difpofitio.
" ‘31 Quare {i tale matrimonium, caius contemplatione
-donatio fada fuit, non fequator, donationem euanclcere,
tenent Canc, vardib.z.cap.zannm.14. Mefail. decif.211. no,
14.¢ 1y multis relatis Fontanclla diclan. 4. glo.visi num. so.
vbiita decifum refert. th¥siden
32 Ex quibus concludimus, quod noftra donatio, &
Hereditamentum, com fuerit fadtuad contemplatione cerdi,
“8-dererminati matsimonij , quod tantum filios ex co pro-
creandos amplexum fuits miniméque uscexillo qualicum
fuiffe alijs Gilljs aleerios matrimonj. | oe,
" 33 Cumaque foluto dicto matrimonio per morrem Eli-
fabetis Brifuerga nullis remanentibus filijs illivs matimo-
‘nij,cxrincta facric canfa finalis. Igitor licuit dicto Petro An-
-gelocapila donatario, pacta,, & vincula committere dicto
i Bernar-
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Berhardo Seuero Capila,abfgsco,quod filij fecfidi matrino-

mjpotucrint coquerisnec allegare quod dicta comiffio fuerit
factain fraudé dictg Conttitat. A forapitar frans,com tem-
poredi@i {ccundi matrimonij 06 {upere(ent filij cx co,quo
cafyclicitum eft donatario confentienti committere , &
tribuere pacva apponenda donatori, que alias fubjicerentur
difpaficioni Conftitutionis, A4 foragitar fraws, vt bend ani-
maduerticFontancl. decif.s81.num.18.1bi: § equiter,quod fi-
loconfeasiente ,idem fore sadicandwm , ac fi omnes confen~
Jiffent:Conftitutionesnoftra non fant tam rigide,quin gener a-
wer de confenfivintere[fe babentsum, pafsit in aliquo certo caf
eis derogars, fedmelins con proprius pofsit dics, imo deétMro
confenfw praditornmni procedere 1llas,nec locam baberss pro=
Ul 1 certis cafip s notabilibus, tradit Canc. in 3.part. cap.3. de
printlepys 4 nam.342.comfeq e cap.g.nam.1p. 1dem Canc,
tndiil.cap. 3.num.120. de quo panio sbi trallatur €5 dé iffoegi
etiam decs[.217.num. 4.¢o nwm.39.1bi: Vbi contingeret desn
de mori vxorem filg, fine filifs , co defeendentibns de quorum
interefSz poffet-apparere ad fimiluadinem eins , quod dixivaus
guando fiunt bac confeatientibus omuibusintere(fz babentibus
w0 initoy com enim tunc nulls fiat frans, (ed apud eos,guibabés
intereffe declaretur,no videtur intrare Confiitntiont.1dem te-
net (teenve nofter Cancer par.2.cap.2.d nam.223. ad 230, vhi
pluribusmedijs, & eflicacifimis rationibus, hanc, neruose,
defendir {ententiam,

34 Necobftane dictalateex aduerfoin fuo ivris refps»
fo a num31. ad feq. pracipueilla, qua dicit,quod non licuit
dicto Petro Angclogapilataculeatem eligendi, feu vincula
apponendiPatrrdonatori committere,(cu cedere,vii perfo-
nalifima diCto PetroAngelotributa, veinde nollus alius, oi-
fi Petrus Angelus Capila potucrit, veensdi@a faculeare, cli-
gerey8e vincolaapponere, - '
'35 Quiaréfpondemus negando. Primo, dictum Petria
Angelom Capilaeediffe dictam tacultatem, & ius eligendis
quiaipfemer donatan’ veedo dicka cligédifaculrate ﬁbé tri-
gt S nra,
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t;uta. adualiter difpofuit, & vincula appofuit, ibi: Carle it
moffen Pere,en virtut de la dita faculrar ava per leshares , 8 d
lzs o as per arayappofa los dits wiucle,y fideicomi[]os 896 IOV
v¢ latiis disimus {upra, e
36 Secundd refpondetur , quod vbi talis faculeas cffee
perfonalis , quod dicimus citra eri praiodicium v nihilo-
minus , pacto potuit fieri ceibilis , prove patto ex-
reflo, ita inito in nottro cafu, factum fuit : ve cantant ver-
ba illa fecundori capitulosli, ibi: Ler pacle efpectalen o cos
tracle del prefent matrimoni ; lo qual patie fypula. lo notars,
t5'c. Ita Do&toresind..Cod. de pachs, vbiperillom testum
ita limitant, & regulant, quod ivs perfonale pacto fieni po-
telt ceflibile, Peregrinus de fideicom.artic.33.0mm.31. Boton,,
Fab.in Cod.lib.2.it.3.diff.5. Anton, Gomez var. lib.1.cap.iz,
n.52.& ibi eius additionator AyllondeLaynez plutibusibi

citatis, Caftillo de w(wfr.caps2.num.4. Olea de cefSintitin3.

quafb.s.iwm.16.cn20. Gutiericz de iur confirmal. par. 1.cap,

25,4 nuni.d, _
37 Exquibus abundé, & plent fatisfaCtum remanct

di&a': aducrfantis obicctionl.

38 Ettandem ybialiqua di fficultatis fupere(ee vmnbra,
ilafacilins cuanefcerct toleradia, taciturnitas,obfervantia, &
apptebatio vinculorum appofitorum per dictum Bernardi,

Seuernm gapila, de quibus agitur , tam pet dictum Petrum

4 b

Angclum Gapila donatarivm;quam perillios filios,.cum.nd.
conftet hactenus conqueftos fuifle;; necde nullitate dixafle
pradi¢toram vinculorum ;nam Bernardus Seucrus Capila,
obijt-de menfc Maij 1530, & dicus Petrus Angelus capila
donatari? vita funéus fuit de ano 1 560,& fic fuperuixie (ta-

«cendo)patri 32,annis:Imo obf craatam foit diétum fideico-
mifum com dictispaQis,& conditionibus:Qua obferuan-

1ia taciturnicas,& approbatio in ompem cucntum firmitate
didkx ceftamentariz difpolitioni eribuiflent. ita vt nd patue-
sitnobilis aduerfans d¢ pullitate nunc dicere, nec conqueri,

ad wadita punétim per Ganc, Vardib.3.cap.a.4 num. 220, &,
quoad
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qub ¥d obeenantiam vidend. Calfanat, confro. ntm. 208, ¢y
confis s hum.22, ¢ fa’-"ﬁ?‘?;””’”“ﬁ-”_' Cr conf. 450,144, 65
Rattion'eon/ 6 2.num, 5. Fativac. decifl160. par.1,
39 Ex quibusabundg, & plenc encruata remance pre-
et 3 . » 3 & i
tealio dobilis aduerfantifuo ad primiim 'medium,

2. ORISR T GV a8 1
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38"\ Vo ad fecundum medium, quo nobilis aduersss

nititor oft€dere, quod nofter teftator vbi potuif-

fets noluic tdmen vinculum apponere petpecuum , vt nos

pratendimos, refpon dendum duimus. Ee vt clariiseper-
uare valeamus dicti nabilis adverfantis prztenfionem , dex

crevimus clavfulam“Contentiofani ad longum hic inferere,
quz eft cenotis feqaentis/ Ol ¢ A 10580 =
41 ES auant, per quat enila donacio per mi fetaal dis

| M Perdt Angel Capild en los capitolsmalvimonials feis
en poder deldiferet en lui Vilana notari 2 28.del mes de Maig:

1519. (on eftats donatslosbens al dit Pevos Angel Capila , 4f

6ondicto, ) palte,que fiatingar de diffondre de tois los bens @ ell

per mi donats, taut per danacio entre Vinsy comen darveva UG-
ligtassentre fills)y fillns de Uegitim yyearnal matrimoy procieats

-

aquells, o aguedas, e [egons que eil walded, ¢ elegiva ab los pac<
té.f;@ié??éﬁ}'j%ﬁdfﬂ?réom, gae el voldra,¢ apofarlos woldrz: E
caw 1 o3 altves capitols del fepon mattimons del dii Perot An-
Le1Cspila;fersen poder-del dit Vilananotari 4 1 5.de Tuliol 1 j22
Vfautdela faculiar 4 cll cferida, y donada en dits primsers ca-
pitols, bajs volptit, gae qualfens| donacio per cll fabedora , tant
enire vins, comen darveva voltintat 4 fills,ea fillas feus , fian
enfefa aceffer fera ablos *’r:irrdés‘,‘ 0 ﬁdeéc:’iw{ﬂbs,-qm 10, € la di-
ta fenyora Eleonor mollev'mia,e mare [vabanem volput pofur
ennofires teflavients, Pétcoufant jo delafacaltat vers mi de-
Hagadaen losdils primers capitols ) encaradels que perlo dis
Feror AngelSapila mees efiadainferida, ydonadaen dits [e-
Lons capirols mavimanials, vall,y orden, que donamt lo dit Pe=
TR 1ot
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vor Ange(g apila dot alas fillas faas, o beretant fil, ofills., o fi-
llas, 0 (uccebint algn,0 alguns.e com los diis [fillo fills,o fillas sn~

1eflat, o en alira qualfenolmanera, wull que 101 go , ¢ quant los
erd dovai, 010t lo que anran [utcebiten qualfewa) manerd,ile-
wada la llegitima,fia vinclal, ofia [ubitiic a vincle, 0 ﬁdcibm}y-
wis atots los fills, y fillas de dit Perot wfngm' gapébj;j‘e;}_mm a
to1s (25 defcendents nats Wegitimament \)y de legittv: |y éarnal
satrimoni procreats, fuccebint en tats los dits bes pév vl donals
per orde de fuccefSio, proteflant exprelfament vque” uinpunade
lass proprictats, que aprés mon chie vindr dnen may poder d:
dit Pevot Angel Gaptla, o de [os fills defceridents va pugan ejfer
empeisarades, o alienades per qualfeuol Wiy raho,0¢an[awoilss
saria, oforgadaper wrgent que fia per dit Peray Angel ¢ ipila,
tper fills, e defcendents[Fus , dns tolas vull fian_fulj-Cies als
wingles, y fideicomm:[fos pofars per vii emlo prefent men tefias

ment, oo UL ad NS e
E meswoll, que fill o filla defecerident del dit Peror Angel
Cpila, 4 quide dret poria venir dita [ucce[sto, effent e orde de
Religio, nopuga deixar, i donar al Monefur de hont era Re-
lictds, wi'alire Moneflir nopyga fuccehir enlas dits bés, nis pos
entloilide fills, nien altra manera  car expreffament vull §los
flls, S ficee[fors del dit PeratAngel ¢ apila’, eolos que fuccebi-
vanenlos dusbens ybevetat mia, en jor 0 en part, fan lleggiims
yde liezuim, y cornal matvimoni procreats del ds Perci edn-
el Capilas o de fos fills, o fillas, o defcendents de aquellas , 0 al-
17es enlo prefent menteflament mengionats, TN T
E [iera en casJo GDen vovulla,q lo dit Pevot edngel Capila
smaris qudit-§ quai fens filly fills, filli o fill 2s de llegitims , y carnal,
malrivioni procreat, o procreats,e i morya ab1al,o tals fills,o fi-
i3, o peruingneffena edat de ferze anys, ofi dits fills,o filles
worien [ensfills, ocacarafi defcendents nos trobafien quat que
guant deldi-Pervor Angel Capila defeéndents llegitimamer de
legiiim , y carnal mairimont | vull gue en qual{eal dels cafos
demput aits\que losdits bens per wit donats al ait Perot Anpel
Capilafien partits epsive las ditas tees fillas mias,e aEleonor Vi-
' lana
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tana de 2onrodon, Geronima de Paguera, Y E ﬂe{)faania ;,;Z
Galbes per tgnals parss, y en disscas, o'cafos fabftuue(ch las
ditas fillas mias ols altres demunt dits | Y a mt berepas infis-
tue/ch pes fgnals parisen dits bens, E [ifera cas, quefi alguna,
@ algunas de ditas fillas mias morien fens infant 0 infanss, [ub-
[unefch aladitafilla, o fills mens marmeffarsla dita Anna,
las dnas alivas fillas miasper iguals pavis, ¢ fi noy hawia line -
né Julla de las ditas tres fillas mias, vull que tot fia de la dua filla
14 [obremtusnt, [abftitnint lavuna alas altras, en dit cas orde-
nant,) Yolent,per efiufar caducitat en loprefent men tefamz,
lo.qnal no vull gue en ninguna manerapaga effer,vull, Yorde,
que [egminife lo cas, 0 cafos demuns expreflass e tota hora,
qrant la [ucce[sio de la dita mia bevetat haurz a Wenir 4 lLas di-
144 fill as mias, o los fubfinuits mencianats en lo prefent meuw tef-
iament éven premaries, 0 maﬁ_ﬂ' : EJ ere premiort hanent dﬂ-&‘d!
jiil 0 fillas, o defeendents de Hegitin, y casmal matrimoni pro-
crealyoprocreats, wull, que tal fill o fills defiendents, fuecebe(-
ca0 fuccebefcan en lo loch de la dua filla o fillas mias , 6 aliva,
wencionat, coes aquell,o aquells, que la tal [enyora filla,o fills
w#1a3,0 altvesperfones anomenades,o mencionades hawv i elp-

gitenberen, o berens, fubffitust,o (wbtitaits ab llurs teflaments
oen alira manera ab insefias aura fuccebit alas ditas perfonns
premorias, E i era cas,que ditas filles mies even premories [eus
Jithy o fills dzlegitim, y carnal matrimoni procreat , 6 procreets,
vail que ng trobantfe fill, o fills,o defeendents de llegitins y car-
nal matrivsons procreat,o procreats,la dita mia beretas fia y vin
gavamoffen Francefch Fiualler nebot mea, fivia fera | fino a
fill o fiils defcendents feas de llegitim, y carnal mattimoni pro-
creat o procreats, ¢o es, aquell,o aguells, que ell dst moffen Fri-
cefch Fiualler awra inflitnnt,o [ubfiituis beven en (03 bens: E mes
wullyy orden, que fi per prews, o per altre qualfewol ocafis forca-
da, 0 voluntaria alpuna de ditas fillas mias, fills,o berens lurs, 0
alive fubftituit en ditas cofas , fermariaen alpuna alienacio de
diras proprietats,eo alivesbens mens, eo renunciana en tol,0 en

G part
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pari als.vincles,per m en fauor de ells jofats, vall, g en tal fer-

ma, drenwnciagia cncara que fos feta per via de donacto 0 ira-
fadtio, o permutacta corroborada ab juravient, GP”\{J‘I‘{?’A&’ 6}_*’4-‘45-

euol wiaynovall § valega, vifla deefficacta alzungd, ang vell
guelptal que talfard tranfiging, permulant, o enﬁ#?_}éﬁ wAnera
contralahent @ la prefent miaordmacio, voll, glo drei deagye-

‘e

s fia transferis al altre , que apres.del qui tal fara [ "5 Crfdat
en (o prefens men teftamssvelent bi fren tots comprefas d;j\@f_-e
rer fins alprsmer inclufine, ¢ fivots las cridats en bo prefent men
1efl ament, ventan a4 caade;mdreiy complaféZQ_ﬂ.f dit Leroi Ane
gelCapila fabent contrala mia prcbréwiag\ofdfﬂ.ﬂﬁf? . -‘?‘“U-@'“'
10t la dret de tats.enlo g [eria donat,renuncial ranfigit, o pere
mutat, fie acquifit al Hofpital de [anlia Crep de Barcelonacfi
per las adminifivadarsaeldit Hefpit al fubre ditas cofas ere fet
Pat,?e d{gﬂ_ renunclant, :maﬁg{m,pgrmgndm,a wenent lal wens
da pevinmia vensiciacio, o tranfaliiozno waull baje valar, nillach
algu:ans entaleas prie lo ditHl ofpial del dnt dretyyvulfic ts 4f-
ferit 4 la almoyna de la Sen de Barcelona,€5'¢..
4%  Ex hac langa contextora diéh tetamenti, de(Ta,

 miur Prim,dickum teftatorcm in tticuiffe vinculom reale,

& peepetoum, io favorem filierum, & defcendentiom dich
Petet Angeli Gapila, quod ex litzerali difpoGitione cernitin in
illis verbis clanfulg, 1bi: ot lo en que bauran facceit en gual
[euol manera, €' ¢, & ibi inferios : ans totas vull 59 6.

43 Secdd deumicur voluiffe tetator€, quad deficicrib?
filijs, & defcendentibus dicti Perri Angeli Gapila, vel cum
talibus, qui ad @taté 16. anposd-no perugnillent , bona do-
nata perucnirent ad tres filiasditi teftatoris, népead Elco-
norem Vilana, Hieronymam Peguera, & Stephaniam de
Gualbes, zquis pactibus, & portionibus , pro vt legitur in
clanfulailla s £ fferaencas 5 ety |

a4  Tertid, quoddeficientibus didtis filiabus, vel aliqua
ex cis ine infancbus fubfituic fc merient1, vel morniénibus
{uperflicem, vel fuperltites, ve de(lumitus exilla clavfula: £

fieta cn cas, que algana, B9,

Quar-
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45 Quartd, quod vitanda eflet caduciras paf-pctubi
ibi: La qual no vall, que en ninguna manerapugaefer, 5'c.
""46  Quinto, vocauit filios , & defcendentes filiarom in
cafo iniquo 1illz fuilfent przmortuz tépore delationis dicta:
fuccellionis carum, ibi: s verfs wall, y orden,que [eguinife lo
cas,t5¢.

47 . Sextd, quad co cafu fuccederent illi filij, aue defce-
ﬂc‘nté}*.‘%é‘m;ﬁel quos ip( filiz,aut alix perfonz clegerint,
inRituerine, aut fubtitaerine , velegitur ibiin dite verfic.
E tatabora, 'y quant la fuccefsio, ¢5°c. vt .
48" Scptimd, quod deficienubusfilijs , & defcendenti-
bus dictarum flisrum legitimis, & natoralibus , faccederer
Francifcus Fiualler nepos, fiae nebot dictizeftatoris , & eo -
premortuo, fili) ciafdem, ille eilicer, quem dictus Fiualler
in (ivaiffet, vel fubfticaiflee, prove leguurin verfic. £ fera
vas, que ditas fillas mias,%9c. N it .

49 O®&aud, prohibuit omnibusinftitutis, & fubfticu-
tis alienationem bonorum , ibi in principio clavfule: Pro-
bibint expreffament, e5°c. Ex infine claufulz predict vaiver-
{alis, ibi: £ mes will, yovden , que i per prechs, €9°¢. wolent
bi fien tots comprefos, €3¢,

so- Nond, exclufit religiofos a fuafucceione, ve legi<
tarin illis verbis: £ 'mes wall, que fill, o defeendents,t9e. -

st Ex qaibus omnibus fatis fatisq; cOvincicor refoleare
predictum fidéicommiffum reale, & perpetuum, a nobis
propofitum. SaG D -

‘s2 Euenit, quod mortuoteftatore fuperltices remafe~
ront ¢i dictus Pettas Angelus Gapila, & cres fupra nomina-
1z filiz, ' b . -

53 Mortuvspolteafuitdictus Petrus Angelus ; relicta
Elifabethe filia, quz noptijt Honoffrio galba,& in fecundis

nuptijs, cumniob. Francifco Argenfola, - _
s4  Exdicto Honoffrio Argenfola, & Elifabethe pro-
creatus foit Hieronymus, qui faic religiofas Divi Hicrony -
mi Vallis d¢ Hebron,cum quo defecic linca gcfccndcngné?
2 1CtR
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dicti Petri Angeli Gapila, Tk
55 * Eo temporc, quo emifit profc(ionem ditYys Hic-
fonymus Calba, lamerant mostux OmnEs ditz:filsk Ber-
nardi Seaeid gapila, fed ex Stephania reperti fucrumt (opes -
{tites don Prancifcos de Rocaberti, filins , & heres doamz
Annz de Rocaberti vxoris don Petri de Rocabetti, & nepos
dicta Stephaniz,qui deceffit abfque liberis , & dan Fhede-
sicas Vilana, fliosdomnz Elifabethis Vilana vxosisidon
T.udouici Vilana, & nepos ciufdem Stephaniz; qui.quidsm
don Phedericus Vilana fuic fubfitutus dicto don Erancifco
de Rocaberti ¢ius confobsino per diGtamdomnam Annam
illins amitam, & illins bona fuerunt cidem adiudicata, vein
“his, quo ad faGtum fanepartes concorditer in.confeflo,
7 g6 Modo pratenditnobilis Maria Olmera filia don
Francifdi, & domne Elifaberhis Atgenfola conivgum,pro-
ncptis Elonoris,alterius ex dictis tribus filiab®dicti Bernar-
diScueri Capila, hbera pofiidese bona,qua fucrvnt dicti Pe-
tri Angeli Gapila, eo prafertim motiuo , quod dicto Petro
Angelo Gapila fuperuisit dicta Elifabet gapila illivs filia , &

’ peptis dicti tefatoris, qua in ecundis nuptijs mattimonia

"Uicpiiteaxit cum nob. Francifco Argenfola,8 quod ctiam fu-
péruisit di@us Hieronymos Galba filius di@z Elifabethis,
‘& Honoffiij calba primi viri dic¢ta: Elifabethis, & abne-
pos tcftatoris , qui_omacs ad &tatem 16. annorum per-
‘wenerd, ficque fidcicommiffom pradictum conditionale,
nan purificatis con ditionibus, defeciffe, & cuanuifles quia fi-
lij pradici, & defcendentesdicti Peerd Angeli Capila, non
fueruat paffiut vocati, vt ad filios; & defcendentes {uos re-
flituere tenerentar difta hereditatem 5imo quod dicta Eli-
fabet eoipfo, quod reliquit filiom nempe dictum Hicrony -
mum Galba, liberainde habuiffe bona,ncc ob id,qued fue-
rit profeffusia diGtarcligione, obnesiam fuifle dictam Eli-
fabethiem Argenfola refutuere hereditatem dicto Phederi -
- co Vilana; nec di¢to don Francifco de Rocabertineporibus
fise nets dictz Stephanig, quamuis {uperftites fuerint dicto
Fr.Hicronymo Gaiba tempaic illivs profetlionis.

E con-
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57 ' E contratio verd hac nobilis pars pratendit ad di-

-96tuaw Phedericom Vilana peruenific medictatem illivs, tam
¥ii def¢endentem dift e Stephaniz, quam vii heredem fub-
‘it tom dido don Francifco de Rocaberti , iudicio , & dif-
) poﬁuom dicta nobilis Aonz filiz dicte Stephaniz,
:04958 i Toraigitur difficultas huivs articeli, in tribus pre-
~sciput gidecur confiftere. Primum, an vocationi prediQa fi-
o diorumefe defcendentia dicti A gch capila obitet confil. Ol-
o dradpaniexquo petrus Angelus decedlic relicta Elifabere, &
iftaprocreavit dictam H:cronymum galba €X primo viro,
vt lat¢.deducit nebiaducrfansin fua lurs allcganonc arucu-
lo fecundo, & testio.

5o - Secundum,confiftit in mdagando. an vocatio ﬁllo-
rum; & defcendentinm didkarum filiarh telatoris, deficien-
tibus filijs, & defcendentibus didti-Petri Angeli Capila, fuc~
ric per vulgarem, aoper fideicommiflum.

60 Et tertium , an didta vocauio fuerit tantem a&ing,

an paffiu¢ cocepta, quib’® abiidé fatisfacimus,ex. (cqucubus
" 61 Quod autem non obftet confil. Oldradi, & quod nd
‘habere po (Gt locliin nora hypothefi ; prater quod 6 ), &
defcendentes tefatoris , nedum fucrunt fimphciter pofit in
conditione, & conditiopaliter vocati, {ed dlfpoﬁuue},v,t?al-
ximus (uprann.42. in clanfula vbi voluit exprefsé teftacor,
quod boaa:donataperpetuo vinculo , effent obnozia. ibi:
T ot loenque hanran [uccehi en qaalﬁmal manera, llenada la
liegitimay fievinculas , €9c. Euibi: fien (ubjetics als wincles,
€5 c. Etvbitcltator.clarc logoutus eft perpetunin vinca-
lum- {uis benis imponendo,, filii , & defcendentes omnes
dicki Petei Angeli apila, quod vocati fuerunt pes fideicom-
mi(fum, quamuis.fub conditione, i {inc filijs voca, & fub-
ftituti fuerine: Dicendum eft,abfque eo, quod ad conicctu-
gas fie recurrendom, cum espreffom fufficiat, & tacitum no
officiat, valgata l.cam ex filio, §. filio impubere , ff. de walga.
Surd. canf e

Ec
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62 Et vbiclaram, apertam, & litteralem, non habere-
mus mentem, tot foat, & inuenivptur conieéturz in dicta
difpofitionc, vt apertam facerent, & demonfirarent téRatox
ris noftri mentem, vt ctiam confil. Oldeadieet recéden

v~ dom ; quia concutrentibos conie@uris &illis , vegentibus,

vt in cafu noftro, 3 confilio pradicto Oldradireceditur; Fu-

i (at. ¢n conf 4dib.1. e tu tralt.de (wbftig.480.per 1ot-Caffana,

‘A

&

7 incenfirs. Rota 'a'?c_'i‘{.4‘6’5.0:4.:.paf.r_.recemiar.lét'é Radenafc.
con[.58.nts1m.39. Cenfal. ad Percgrin. pag.17s. cil.2cwer [ Sed

ego. Amaco refolat. 1. _
63 Magime in defcendentibus di@titeftaton nam tic .
leuiores (ufficiunt, Peregrin. conf 9106, s1ib.1.Bellon.in

confgr.nn.2.¢5 3. Decius conf 242, civeaJin. Rota par. Jove=

Cent.decif 19 5. nam.3. & aptd Burar. Weci[po8. Cefar Carena
refoln.34.num.7.%9 32. Nrolin. deprimvg lib.1.cap.t. num fi.
Mantic. de coniedlib.7.tit.5"Sclic dect[6. . 6. 65 23 Pe-
guer, decif.102. fub uum.8. Ap ton, Fab. ra Codhib.6 tit1.de-
Jin.2.65 53 Cattillo decif.18.num 6.%5 decif. 25. nw.28. bt
i prima fuit refolutum ex qu atuor conieturis récedi a’Ol-

“drado 1 2. deciff.ex tribus. Mantic. decif fina, vbies {ola ra-
tiong agnationis tacita collecta ab vna, vel duabus, Grivelli,

deci[.122.64.%9 137 Barzius dectf. 1.4.5.206 . Coccin. decifi.
267. Scraphin.-de"ciﬁr 37.80m.5.%S decif.939.€5 956, Farinac.
dzcif.266.10m.1.€5 319.C 361.40m.3. decif’344. &'eft famofa
Rotz decifio pencs Alex. Ludoui. 315.329.60 737, late Suel-
ves conf.43.lom.2. anum.5. R cdenalch. confi3 8. A'num. 4.

64  Ationoftra difpofitionc fequentes V"rgcﬁt, & di-
manant foriiffimz coniecture.

65 Prima clt, illa qug refulratex vocation¢ expre(la om-
niom fliorum, & defcendentiom diéti Peeri Angeli capila,
de qua fapra prozime dictut cft. & qua tem ¢laram demd-
ftrat , & per quam recedendum fie A ‘confil, Oldra. fentiont
Molina lib:r.de Ehfpan.primo.cap.d. nums.19. Menoch. lib. 4.
prafomp.69.num.ro. Callana. conf.15.nu.39. Fufar. q.480.nm,
1589 [eq. Tondut. voi.r.qq.cinil.par.2.143. 4 nw.1. quia eni-

. xa
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xa.voluntas teftatoris volentis hereditatem fuam perpetuo

fideicommifo conferuariinter defcendentes {uos, vii R eoi-
na(qua ompia dominatur) pracipué attendi deber, & fic s
decifione conl, Oldradi recedendum, Redenalc. diconf.s8.u.
24, Sisp@livs ad Peregrinum pag.179.colz.ver(.Sed ego, Ca-
picius, Latro decifl108 .uum.75. 85 74. \ |
& 960 . Qux vbinon effec expreTa tacica (o flicerce ad rece-
dsndum adio conf” Oldrads ita Carena, & Tondut.qui {u-
i Recegain.conf 38.lib.r. Surd.decifJ125 .mum 6. vbi fubdie,
quod dictum cft deratione espre(Ta, procedere ctiam in ra-
wonce.tagita, & (bincelleéta, & per conieturas elicita,quia
40 quoque cafu infurgit fideicommiffum inter omnes def-
cendentesadive, & paffive, . ot
.67 Secda cOiectira cridfortifimacht: gravamé népe
iniuncif filiabus fuis morisntibusablque liberis , quasadin-
wicem (ubflituendo,gravauit., ibi : Swbftitebint la vna 4 laf-
fra, £5c. qua reciproca fubftitutioinrer filias f3éta, inducie
¢a1ll per fideicdmiffum vocationg, & per confequens can-
dem vocationem fuiffe faétam cum codem gravaminc.quo
ad filios, & defcendentes ipfarum filiarum cenfendumeeft :
quia gravando prozimiores gradu,in quibus cadit maior, &
propentior affectio ; multd magis gravare voluide »cenfcn-
dum cft, filios, & defcendentes filiarum,tanquam remotio-
scs, & (e mintis dilectos, arg. /.cum anus,f. de conds. ¥5 de-
wonfl.l.cam acutefiim1,C de fideico. ¢t muliis per Redenafc,
conf.s8.num.41.Callan. conf.20.n0m.24. ;
68  Etco, quia primo nominari prefumuntur magis di-
Lecki, | gnt folwenda,ff.de bered.inflis.Lpnblias, fin.ff.de conds.
bans cRiex. in §. guin eniminfib. fewdor. 111, £ pifiopam,
£9°¢. vbihabetue, quod fi innettitura dicit pro ¢, & heredi-
bus (uis mafculs, & foemings,quod mafculi admittontur, 8
amaibus mafeulis deficicaribus, foemines quia prior deferi-
ptio (vt inferone DD, cx.illo texto ) prerogativam inducic
lmnoriii:ﬁ.da albo feriben.quoties,ff de vfafr. ). vigrada- ,
~ wm, ff-de muner.con bonor, lat Valenazve. conf.22.4 vom,3 2,

9 v
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¢ nuwm. g7 fubdit, quodattenditvr ctiam ordo fenpture, L.

g paley, j.}’.accep!o,ﬁ.de leg.2. to . 30. quod pniis_ nomj >
natus, & omnes civs defcendentes cenfentur potitis votati,
ita ¢¢ inter fubRitutos praferantur magis dileéti, wdendus
Agllon: nosiffime in additionatoribus ad Gom, war. lib.r.c.

2.am. 4. ver[. Adde Negofanitum,

69 ' Alias magnarcfultaret, inzqualitas vbidifparaf-
fedtio confiderare, necels cft ; iraargumentatur Caffana.in’
conf.15.num.22.89 28. Maotic. de coniedd lth.asdit. 3 06m. 15
& alij quos citat Fofar. q.437. no.170. 185 ¢ 188, cuivsab- '
furdi fugandi cavfa,repetitum c(fe granamen , & per confe-
queas fideicommiffum defcendenubus iniuntl rtence Ra-
mon i conf i7.nw.6.¢ 26. & Cafllana, in conf.i7.n6m.13.
160 Tertia cictturarclular,cx fublatione caducitatis, ibi:
Perefcafar caducitai enlo prefent men teftament ,la qual o
vl que en ningnna manerapugacffer: pro vt digimus {Lpra
pom.  Ex quavideturclare reflatorem voluiffe fideico-
miffariam difpofitionem, ctli conditionalem tranfmnicn , &
esanfitum facere ad alios {ubftituos,ac per confequens non
perfolam vulgarem , {cd ctiam pes fideicommiffum venire
ad abies{ubftituros.» L0 ERET ROy -

- 3. Quarta, repofitio fatta per cundem teftatorem co-
sundem defcendentium in locum filiarum,in calbm prgmo-
sientiz carum tempore delati fidcicommiff, ibi : Vall, que
[eguinife lacas, o cafos demunt expre(fals, ¢ 1oia hora quant la
fucccfio delamia berctat hanra a we;sg&alaadltasﬁﬂas mias;
g los (sb[lituits menclonabs eran prcm_o}t}. hanent detxat fills, o
fillasyo d: [cendents: vall quetal fill o fills defcendents, (ucce-
beféan en llach de 1a dita filla, o [fillas mias, 0 aliras\5'c. Per di-
&am enim repofitionem,defcendentes filiarum fucrune cx-
prefse per fideicommilfum vocati, & fubtituti filys, 8¢ def-
cendeatibus dicki Pecri Angeh Capila, {altem per vulgarem
10 Gdeicommiflo, vt infra dicemus s quia omnes defcenden=
tes dicti Petri Angeli Gapilafucruntin conditione pofin, &

grauati quandocunqueyibi; £ fieracncas, lo que Dew no
T vulla




valla, fls dit Peret AngelSapila, maris vgnant § guant /mi
Jills o filles, de leaisim, y carnal matvimoniprocreats, o ab tals,
grcunp peruingnefSen a edat de 16, anys, o fidils .f.l!:,o ﬁ{!e; W0~
vien (ens fills , 0 encara fi defcendents nos trobaffen quant gue
quai del dis-Perot Angel Gapila, vnll ¢5'c.Perquz verba,ma-,
xiqe attensis illis, guant que gadt | in quaincloditor fideico-
miliznafobltitutio, & omae tempus moriendizindubitan-
res filfy politi in conditione, cenfetor vocati , & grauati per
fideicommillum, aQtiuc, & pafline, ve etiam lanius infra di-
cemus, taliter vt per hoc recedendum fic a canfilio Oldr ads.
72 Quinta conic€tura, refuleat ex expreffo gravamine
per cundem teftatarem diétis filiabus, & earum filijs, quan -
docung; fine filijs decedenribus, atque ita per compendio-
{am: impofito, infavorcnt didti Francifel Fivaller fubftitnei
cxiranci, 1bi: £ [fera casygue dzféi‘?j‘iilm mias eren premories
fémﬁé[,aﬁ/[s delegitim ycarnal matvimons procreats vull gue
natrobanife fill,o ills defcendents llurs,de legitimyy carnal vias
trimoni procreats,la dita mia hevetat fie y vinga 4 moffen Fri-
celch Finaller nebot mew, fivin (era, ino a fill,o fills feus dele=
itim, y carnal matrimont procreats t9 ¢, Ex qua quidem ¢B¢
jectura refoleat, teltatorem {alonm taciee, & o neceffariacss
fequentiam, gravafle etiam quoflibet alios filiarum Gilies, &
dcicendentes , cofque eadem necefiitace comprehendi vo-
lnfe fub codem onete fideicommifli ; qua (ententiam, quia
ea inferius elt latitis confirmanda , bic ornare ommittimus.
73 = Sexta conicctura, ehicitur ex qualitate legitimi, &
carsalis matrimonij, in emnibus iaftitutionibus , & (ubfli-
tationibus, adieéta, & ecpatita, ibit T encara atots fos defei-
dents nats !egs‘fimamm’?  §-d¢ carnal, j'legirim mairsmoni pro=
ereats s 8cibi: Eolos que futiehiran en dits bens o beretas mia,
entol joes pars , ficn deleditim,y carnal matrimoni procreats
¢9°c. & ibi: Moarts quant gue quant [ens fills de legitsm, year -
nal matrimontprocvaats , ¢ & ibi: Defcendents legitimas
wicnt, y delegitin y cavnal matrimont , ¢9'¢c. & ibit O hanent
deinat fill o fillas, o defeendents ac legitim, y carnal mairimoni!
- D pro-
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procreats, €3¢, 8cibi: Si ere cas, que dites filles mies ezen prg~
mmarles _ﬁemﬁ!f. oﬁ[ls de l{gitim,j carval wATImONt Procieals,
& ibi:Vinga @ moffen France(ch Finaller nebot meu frmsn fe-
ra,fino 4 filla fills dz(cendents feus,de, legiism, y carual magri-
moni procreats, Ex quibusintertur, quodnen _al__i_g_.ragionc
qualitas illa fuit appofita per taftatorem, nif agnatio, & fa-
milia fua conferoarctur , qua per legitimo, tantum , &.non
fpurios , & nacurales confervatue, DD. s /ﬁn,fde-v;r{g
fig. L jﬂ’&?’iw_. f.inde cognatt, Mantic alib.1i.11.2, 0.7, Sefle
dectf.65.num.2. Magon, dectf 7 3.00m.8, Socinus conf.i7. n.
29. ybiait, hanc efle poriffimam conic@usam, Mantica lib,
11.de comelt.vlt.volunt.1it.9.& ideo péi}'}_ﬁfam qualiratem re-
cedeadum elt aconfilio Oldrad, Cxfas Barz. deerf 18 num. 5.
Sutdus decifi162.num.S.ultos tefest Suclucs conf 43.n0.22.
& noue Cafar Carenarzfil.163.64.6. _

74  Septima coniectura decernitur, propeer exclufioné
Religioforum, ac Monalterioram,quibus exprefs¢ & enixe
nofter teflater prohibuir fuorum bonorum fucceflionem,
ibi & mes wnll, que fill, o filla defeendent deldis Perat A ngel
¢pila,effent en Qrde de Religio, no puga deixar ,nidonar al
Mdteflsrde ahont fera Religios ; malire Moneflir ,no puga
faceebivenlos dits bens, nis pos enlloch de fills , nien altra ma-
ngra, car expreSames voll, que los fills, o faceeffors del dit Pe-
vot Angel Gapila, eolos que fuccebirdn en los dits bens, y bere=.
14t miaeniot, 0 enpavt, flen legitims, y delegitim ,carnal ma=
seimontprocreats, €5°¢, Ex qua excla mﬂcﬁchgibfmum &
Religionum, 1unia ratione, ibi: C ar expreflament vall fien
legirsms, y de legitim y carnal matrimont proereats. Inducitue,
voluntasem fuifle teftatoris, inducere fideicommiffum infa-.
vorem defcendentivm fuorum, tam dici Petri Angeli ga-

- \ » 3 Ha) gSuid .
pila,quam filiarum {uarvm, vt Fufarios ex Curt.(eniore, Me--
noch.Intrig. & Rultico quaft.480. 4 num. 3. o

275 O&ava contectoea deffumitor,cx quo nofter telta-
tor.ad quamplusimos fubRicationt gradus diffuse procel=
fit:ex quarom muldiplicatione, & sepetitione, iunis qua-

snyd ' lita-
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Jicatibus fipsa ponderatis,teftantis mentem aperiti ad repe-

“¥eidim fideicommiflum incer in Ritutos,; & {vbftituros, &
sWrieccdendi Gie 2 conf Oldrads.tenét, & ponderam Caflan,
".‘a’;ééé}}?}.‘;‘.}?'am..;tz. Menoch. prafump.sg.num.1. Fular, qosf,

455nthm, 45 . plures refert Suelues conf.42.n.24. Eoque ma-
“simeqhando gradoum digreffio concepta cft, ac depicta
“fcet deftendentes teftators, pro vi innoftro calo ; nam tic
‘Tk%ﬁsfvsr opinio pro fideicommifio perpetuo, ita Menoc.

o G0p
mbf?% win.34. Pescgrin. conl. o8:in fin lib.4. Pegucr. dect.
‘o3 ybiitaindicafle Senatum , & maxim? cxpreda ratione
perrettatorca, quia voluit,&c. Mantica dectf.375.0n.8. Sef-
{€ decif 65, num.is, Redenalch.conf, 584w .47. cuom muleis.
& co przmasimie quado verfamurin linea effe@iua defeés

dentium teltatoris : nam tunc intee eos facilime, & cx lewi

T ITEIT
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coniectura, imdacitos ﬁdc__:__co:;_a_r ijom, Cz(ar Barz, d“{ﬁ,__ :

nww.9. Capic. Latro dmfiﬁ'ri‘?b)i._}?.'I'ul.Clar.‘:‘n'f.:c’ﬁ::mm-
fam, quaf?. ;8. vbi [ubdic ; quoditaip{e intrepidé confulesee
&iudicarer, o G
76 Nona conic&tura ponderatur, ex co quod nofter
teltacor in tota ferie, &contestura teftamenti fere {emperad
rem, feu ad bona, & hereditarem verba , porrigendo dire~
xit, 1bi: Vall, que 1ot 60, € quant bos [erd donat , 0 108 lo en, que
hantan [nccelit en qualfenol manera, llenada la legitima,, fia
vinclat, . 8 ibi = En totslos dits bens per mi donass,is'c.&
ib1: Proligbint expreffament, que ninguna de las proprietats, g
apres moi bie vindran en ma Y poder , 65'¢c. & \bi: ans foses
ll fien [objettes alvincle,65'c. & ibis ms altre Monefir pu-
gafuccebiren los d::fﬁfnj;a’ ¢. & 1bi:¢0 los qui fuccebiran en
los dits bens o hevetat ‘é,eq{:é}‘o‘m part,t9'c. & ibi : vull gue
en qaalfeuol dels afoc demut digs, los duts bens per mi donais al
dit Perot Anpel Gapsla, ficpartits eaire les tres filles mies, f9¢c.
8¢ ibi : wall que to1 fia'de la diia filla mia,eo'c. {cmperque no-
minaoit (bam heredizatem, ibtin verfic. £ mes vall, que fill,
o fitla,invillis verbis : o los gut fuccebiran en los dits bens,y be-
retat mia,(9 ¢, & 101 quant la fuccef5io de la miaberetan,es ¢,
' e o D2 waller
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o refp..nu.
" 3,%bi prciput ponderando vetbum, /i, 1bi : ih"%f%??l&‘ﬁﬁ

28 : e . e
& 1bi: 1a dita mia beretat, fiay vinga a mo [fen an:rﬁfi‘ s
galler, §5'c. In quibus hon inveaitur direra foiffe ':"éﬁii ad
petfonas, {ed ad res tatum hereditarias. Ex quo 'déﬂfﬁ’rﬁifii?;
quod granamen appofitum fuit rebus, & lzc'rcdité_ti.f&&i’ii"é"i
inde conicéturafumitur facilios fideicommifir, vtaconfil
O/!d» adi it recedendum, Ramoor con/. 100, dnn'374.Fa-
tinac. decif.1 43.n8m.4.par.1. Simon. de Prxt.'?éf_;ﬁiyﬁ o,
wolunt, l1h. 3.4nterp. 2.dob.2.[ol.vlt.num.21. Bucsfer,
fia yurnga, vt in imili verbo, rencrtalur, quod cft commmi-
ne, & aptum ad inducendum fideicommifium ;| ténct idem
Ramon ¢onf. 100, 4 nw. 376. & quodin {pecie ita fuic dictom
in Romana fidcicommi(i 1 1. Maij 1618 coram Vbaldo,
quam tefert, & {equitur Roga nouilsime apud Merlinum
decif-§7.n5v3.13. g . eaini |
. Decima coiectura,demonfirator,inforgens ez qua-
litate bonotun, Hultrium perfonarum, & infignivm , quo
cafu propenfior affectatio conie@uratur ad inducendum fi-
deicommiffuninter defcendentes , vt inter cos confesuen-

anrbona , de quibus facta cft difpofitio:: ita aducrtic Cxfat

“Casend dvefil43.n5.30. vbi Rotz Rom. decifionés allegat

& ex ifta conieCtura receditor cofilio Oldradi, & eam lau-
dant Mecha [ 65 Tondut. quef.ciuilpar.2.cap.1430.2.89 3.

Et hec,quia prafumitur teltatorem nobilitate praditd, ho-

notis, & dignitads in;:c.m'c:htljrf;.d_qpbd_Iin bonorum fuoria
conferuatione conhitit, inter fuas defcendentes, ot & appe-
tere. Molin. deprimoy. Hr]ﬁ.f{é.u_.éap'.:f:ﬁii.& Mantic. de con-
ie6F.lib.6 it 15.nam. 1, Decidn, conf 31, num.1ol, lio.1. Capicis
deif: 108 mtsm . 4 Rolticis ad |, com auns,ff.de condi.lib.4.cap.
1.num. 3. Baldus in .quoties.anm.8. Cod. de fideicom, Paulus
de Calkr cinfl;42.0ib.1. Fofar. de [ab i.guaft 4 41.0.54. Gra-
tian. difcep.forenf.cap.48 70,17, Bimins conf.210,n%m.34.
65 4. Valenz. conf-42.nom.t9.cdm [eq. Menoch. lib.4.pra-

[an 69.nnm.18. Cafar Carena refol.163.num.0. v
28  Vndecima exhaoritur conic@ura , ¢ quo dari per-
mittens
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mitcens filiab®fuis doté, iniunxit ¢tid e1s grauame, ibiin ini-

gi;g)"glaufula: . gue donant lo dit Peve- Anpel Gapils dot alas fi-
Hass 0 heretant fill o fillsyo fillas,o fuccebint algu, 0 alguns,vull
qusd0t.c0,y quant los (era donat, 85 'c. fie vinclat | §5°c. ficrgo
t:ﬂﬂ?!’.dﬁtcs voluit filiarum e(e vinculo fubicétas;quanto

e

magis, & 3 maiotitatcrationis dicendi eft, cztera bona fuz
hsrc:;}ét,a3 is, vinculo innodari volaifle 7 quo circa volantas
G tideicommi@, quod appetimus,, ad hoc ve re-

¥

| ChElE 3 il
cqégg{%&gonﬁlio Oldradi , vbi teltator fole legirima pe-
percis, ibis Mewada la llepitima, dotes a vineulo noncxcufa-
wit, Fufar. 4.437.00m.29. Gratian. difcep. 3 52. nu. 20. Suclaes
conf.43.0um 27, wer(. Nona eft, Bellon. fu éonf.rs. nom. 48.
79+ Duoadecima, & vliima codic&tura,quam fortiflima
ponderamus ad limitandum con(. Oldradi,in noftro cafu'ca
refuleae ex duplici, & géminata gli¢tationis boporum , de
quibas difcepramurn,prahibirignesverum quia dé eainfra ad
alivd propofitum, ibi latius dicemus,illinsgs vie in augme-
tom fideicomi @ impendemus ,1deco ne cadem repetamus,
nos referimus ad fuumlocom. e i
8o  Nonobftantrationeslargiflue ponderatz ex ad-
uer(o contra noftrum infticotom ia (uo ivris refponfoa’an.
48 com moltis fequentibus : vbi noltram difpolitioneny’, ta
claram, apertam, & litteralem, torque (uperius aninaduer-
{is conieQuris roboratam, deftruere, Sceneruare conatur;re-
currendo ad diction s relativas, & teltrictivas , vii ad men-
dicara [offragia, ad quas recurriic omnes qui parum pro (vo
clientulo confidunt de iuQitia  cnm nullz fint tetamenta-
riz difpofitiones, in quibus depictuminucnitur fideicomif-
fam realc, & perpetoum, defcenfivum; & reciprocum,quin.
in ventre, & {tro&ara difpofitionis, & in multis, aut {ingu-
Jis {ubtitorionum clavfulis, & gradibus, noninueniatur di-
Giones, (cu verba reftrictiba,aut limitatioa, veluti illa: 2o ca-
{u, boc caffm, diéh, i, vel ills, aut alia Gmilia,& nitiilominus

7 allis minimé obfantibus,concurrentibus vrgentibus conic-
"/ __tuns, concladiturpro fideicomi(o reali, & perpetuio, quia
& : fidei~
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;idcicommiffa ex voluntatedifponicntis potius, qui ex ver-

‘borum formulis pendér, precipu¢ Cafar Barz. nam yosha-
(ald. cosfirr0.num. 32, Masta de. wecef legal patt.Guafisome.

g.nuws.i7. Rotaapud Cenfal. dectf iz 5. num.14. in finsplpees

Fuolar, g.472.n07.005, Galuan. ¢o 3405 .5 4t o e g0

affirmat {cmper fideicommi(Ta originariam, ac primatia na-

turam coaleruafe, ve quoad formam loquendifpedtdt.pox

voluntate difponentis, potiniquam verborum, (oudittion i

formulis pendeant. vy Suul 2posgolle

81 Quanto magis, quod omnes didtiones ; feu verba;

qua pratendit aduerfans cfle reftrictina,in poftrostefldme.

to, non {tant ita reftrickioe, ve limiseot; 8¢ impediant exté-

{ionem, & repetitionem fidsicommifiafed potiuis demon-

ftratine,8e declaratioe, mazime cum non fing conivo G cit

alijs diGtionibus taxati ots, quales funtille,tantam, (olis, dis=

taxar, & fimiles. Expendimos aditam diftin@ionem pre-

nEtoatw s ceris, Redenalchum in confis6.a dum.5. inhac clegantia
prorumpentem veiba: Comimonon defint tagni nominis

swre confulti exiffsmantes dita werba eo cafs %5 fimilia fare
demonfirative, 89 declaratie , €5 non impedive extenfionem,
. S . i
uos gggcnfet Fufar. de fubftit. g.460. b1.11.89 in pracifis no=
?Hn derminss, Cavalca: decif.16, 89 28. pulchee Menoch. ¢/
FLOMER £ \ E 3
432.00m,32. 89 con[ 106, 4 nam.22. Cravet. conf, gag.nw.10.
wbi ex Cafsiodoro, ait, demo nflrandi ,mon taxands cavfaprax

diit s dictiones inferi: Rultic. inl.cum aumns in Pro@.c2.num.

104 [f. de condi. ¢ demon (. vbi pot multos inhancfenten-

tiar adductos, inquit; hanc opinionem elfe ¢quiorem pro=
babiliorem, & crebiori calculo seeepram , &-omnii copio-

fius hancipfam propofitionem.comprobauit, & legibus, ac
anthoritatibus non valgaribus,illu@sauic {apientiflimos Iu-
reconfaltus ad Romanos advocat s Paulus Robe. in notatio-

ntbus ad decif 632, recention.par.4. 10mi,z.\e% num. 1og. vfque l
ad inm.121, per tat. vbi reprobato Peregrin. ¢o einfden Fari~ '
nac. catevis, conflantsfsime affivinat ex veriori, §8' [frequentio-

rivefolatione, verbatunc, co cafv,&c. aon 1mpedive extenfios
w0 eagins) @t e = B nems:
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et s L
‘th= LETE) oy SN “J}f}_




' f
newiv fideicommsifiis, 85 fubfiitutionibus, [i de mente tr/fasi-
vésextendends confliterit | cum butufmods dictones fimpliciter
confiderata, non fint tax atiuas, [ed potins demonfiralina, ¢ de=
claratéue,€5 perdant « ffictwmn (awm , wifi fint consuncie coms 4-
lys.dsGiontbas tax atims, velutis Tantum, folum , dumtasat,
dac. HzcRedenalcus. ' ]
© 82//Omminowvidendus et Rubeus per dictum R edenafch,
allegatusin d. decif 632 qui folidiffimis rationibus eneruose
firmar hanc fententia, & allegando Gratian.difcep.8 47, 5.17.
fubdit, num. 112, fic in diverfis orbis Tribunalibus pronun-
ciatum effe,& prafertim in Rora Florenti. apud Magoniuvm
decif 37. no.gr; Lucen(, apud O&avivm Zuccarom d:cif.76.
vum.118. Neapoli apud Vincent. de Franch. desif.209.nu. 5.
par.2. & apud Capicium Lairo decif. 108. num. 68. Mantug
apud Surdum decif. 37, num! 33! (¢uiaddimus nos Hodierna
additionatorem ad Surdem, quidnu.47.ad 56, multisBouis
ter laudatis,idem renet ) Roma apud Calliodorum deifio.r.
niy.d.de teftams, & tandem plures allegat Sacri Arcopagi j Ro-
mani dectfiones relataslate num. 121, _ R

83 - Praxterea tor De@ores ex aduerlo allegati,” qui
aferune, per digtiones relativas, & refirictivas, excludi oma
nem extealionem, & repetitionen fideicommidi.nikil faci-
untcentranos, quia vltra lam difta,loquuntar, & mrellige-
di {unt.qoando didtiones relative, & reftritive, ftant de pet
{e folaiddabfgsvetbo, vel figno voiuerfali; fecus verd qua-
doiunguntur verboe, vel Ggnovninerfalis nan tonc, nedi
vocatos invillo gradei vl gradibus, non coprehendunt, nee
cxcludaat; imo omnes; & quéfcunque, quifuccedere pof-
funt, pro vein cafa neftro,vbiveiba,quz ab aduersite no-
tantor v¢ reltuiGtioe, funtinionéta cum figno voiuerfali,pro
vt (ues illaverbainclaufula cotitentiofa; 1bi: vul, y orden,
que feguintlo cas, o cafos demunt expre(fats.c to1ala hora guit
la [uccefssa dels mia'bevesar, bawra a vemr | 857, vhiverbis
illis: fegait lo cas, 0 cafos demunt expreffass, qua videntor e(-
fesc(tricta ad fubflicutiones fuperius cxpreflas, addidic ce-

- ftator
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(tator : ¢ ot la bora, quant ls [iiceefsio de la dita mia hevetat,
é5'c. qu verba e fota la bora guant, qua {cafenyhabeneirs

 gmautcafs, ignum vninerfale continent ; & cmne tempus

complectuntur , & aded [unt comprehenfiva omnivar, ad
quos poreft adaptari, vt pullam admittantrefiriéhionem, ex
Jatd craditis per Batbofl didt, 241 num.a. num. 6.ex Anton,
Monacho decif Eloren6o.num.8. & 9.& Sued.invunf460.
num. 25. addimus Altograd. conf 35.num 1. € 2t0miz Ro=
land. conflez.num.27.1vm. 4. Ricel. colleClizppg. parpies de-
eif 267, vbi quod comprehendunt cafus diflimiles s ensn re-
folu.120.m6.7. Salga. de foppliad (antispsr.aico.pum.31. Cy-
riac. Niger contro.8 .nuin.5 € 0. Gibade:[.8 gmu.16. Pes
r.ggqu._m!ic.l#wm.ﬁ- in fin. Eolar. q.679.60a 1 Gratis conf,
SR, s aoe T basolad ' -
84 - Ad qua probandam diftinctionem all egamus Her-
culem ‘Marefcor, Redenatehs Ludo. Poftiem , & Alexand.
Ludoaifivm, cuius didalibethic scferre ad fedandom nob.
aduer(antis clamores, cum magpa allegatorum ab co cater-
ua feribentiom. - | 5
85 Herculesinguam Marefcot.lib.1.var.cap.45. a ver,
dlio modo, elegaterio hxc verbaaurea prosumpit: .Alio mo-
do(inguit ) interpretari poffuni verba, vi [ubsllis verbis, e di-
Bione relatina (ip(ﬁj‘mrﬂd diitsone vnwerfali ( ommnibus )
conitneantur no folum filij iwflituti 5 (ed etiam corwm liberi,qui
[fub conditione, G fine liberis, (wbinselleita alege cenfentuy an-
tea exprefsi. d.l.cnm auns, nam cwmilla werbs, €9 ipfisom-
nibus, referant (shfantiamincertam, ¢ fims vaiuer falia, co-
prebendut, non felum filissin conditione pofitos, [ed etiam def~
cendentes filiovum quos teftator prafamivurex difpofitione legis
in conduione pofuiffe . fiquidens quod buitfmods dittio velatina,
iplis , fnniia diftrone -zmmw}ag.rqfermﬂiam po(itos in condli-
tionc, e com aque principaliter fins i conditione fubintelleta

' exprefsi defcendentes filiorwmficut fily) inflitoti; 1o (whflitatio-

ne debet velatio fievi ad onmes s maximé prapter vivs ditlionss
wntuerfalis, omnibus, guaeffien , wi comprebendaniny eisam
- v illa,
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#danwd alias nan comprebie sderentar, molia alia profcquiiue

Mlegudtor, qua omoind (unt videnda, & quz apprime no-
fiesareonfirmant infliturom. ' -

rs86snRota apud Redenaflch. non minus eleganter loqui-
tokstmcsnfil. 5§ 0w 34,101 : nam verba, co fi omnes 31 eins
Jtgssxnberedespradicis : tanquam wninerfalia funt apta com=
prefie ndeseramnes filtos in condiione pofites 5 cam di(tio il
lawntwerfalts pomnts , neminew excludat , L. 1.fF. de nowa.l.di-
{lngwemus, §.ﬁplwes.ﬂ. de arbgir, Gratian. drﬁ'ep.a’a'.a nam.1.
Decian, conf.§ g.nu:3.vfgne ad 33.tb.3. Menach. conf. 334
nam.§. Rotadecif 216.uum.6.269.num.6 par.s. dinerfor. 119.
naum.11par.6 248 .numig.par.z. Cyriac. contr.96.nom. 48.8&
pasloinferius, fubdic, & fi efetreferenda ad fubRitutos 13-
tusy, (ine dubio'cecr cotitraktistaraverbi, omnis, quod pree-
dicatur de plunbus, nec recipirieftrictiont, d l.no diflingue~
w058 fiplares, Inoocen. in c.quapropier de eledin,y.Mon-
ter de difti.par.3.4.5.nam.11. Caphal. conf 347.num 0.0ib. 2.
& Rota Roman, pecun, 1. [ulij 1640, coram bonz mema-
riz Pirouano. i ' B

87 - Ludoui. Poftiusrefolw.120.nu.6.1ta ait: Et dom ade

didst werbwm vniner[ale, Tutti', fipnum eft enidens squodiyas
lieis compaelizridi omnes; quia dicto RipTie, & coloncloprouz="
il Aty étiamguod na fint.de liners iam antea appellatiuo nomis
ne expnefsisad tradita pee Fufar.g.3 z0.naem. 3. com 134 diltio
efisiat Ui comprebendaniar etam ills, qui ahas now compres
b(ﬂderf'm-nr:' “ix > FLLE RAR KN ERNE G : 3 B o

- 88 - Alesand: randem Ludovifius Gregor.Pap. deci. 31 5,
w10, lizc ad propefivem,ibi ::Sed f§ prins effent expre(sé vos
caity 8 (ubjteutt eoram parenithus,quando scflator pofiea (wh-
tungii:{iomnes quandoctique fine filijs decedant: fine dubio
effearepfi comprehén(ss quiatlla diltio vnier[alisomnesfam

1o mivates includit: co'neminem ex alyys excladi, & nom.1 4.
haec (bneic: Concurrit etiam wero[stmilss mens teftatoris,
quta noneft dave rationem, cur magis voluerit graware onere
reflitutionis f.10s, qua nepoles, tmo credendum , quod 1ffos mas

gl.‘




2?5 voluerit granare, ¢5°¢. Et ibi moy inferius,’s qund w';—aa
werfo duttur,gr ama:oﬁ,ra. non cenfcngrawwm w;o;em non
applicatur, guia prgcmst quando filius fuiffzt 1n /!?EC!&’ rmuatm
£ agereinr per Viam exienfionis dz grauando nepalein:bic an-
tem dge;m,an [ub figno vnme:ﬁ; i¢o -fpwbenaamw cliain ne-
potes, 'Utlpatfwﬁfn tantum, £5c.

89 Quz maximum faciunt,& mittent falcem in radx-
cem, illa finalia verba : valent bi fien tats compre[os del darvey
fins al prémer snclyfine ; primus ﬁqmdcm fuit inftitutos Pe-
trus Angelus Capilas vitimus vero filius, {co fliy aut defcg-
dentes Fracifci Fiualler nepotis lue ncbot dict teflatoris:cr-
2o voluit fimile ideicommium omnibus in medio fubfi-
tutisapponcrc; quia nopn  poflet deuenire ad vliimi , peg; il-
lud verificati , nifi per medias (ubftizutiones dllaocrctur.
quodettillad, quod extollunt DD. ad fideicommiffum in-
ducendum reale, & perperuum inter omnes defcendentes;
pempé , quod quoticfcumdue leguntur in difpofitione ver-
ba perpetuitatcm, & tractum (occefivum denotantia ; ve
funt noftra fupcrlus relata, & alia, qua 1nfra latias pondera-
buaptur, cum no habeant temporis przfictionem, compre -
headunt omnes defcendentes Eufar. de [ubffi.q.327.n0m. 11,
§9' 13. Rota recen. decici 68. num. 4. par.3. quos allcgat Potti,
vefolw.130.num.9. Bellon, de jure accref cap.5.q.26, 4 nam.ié.
cum [eq. Marta de dauf par. 3 clan.14.num.1,

go  Ex quibus omnibus luce ‘meridiana clanus dcduc:-
tor, quod cum gravamen impofitum dicto Petro. Angelo
gaplla filijs, & defcendentibus illius, & pofteain fine clau-
fulz omnibus, pariter, & qmbu(cumqa a primo ad vhimi,
vel ab vltimo ad prim, fecnt ininn&om fubficutis : quod
fili), & defcendenses dicti Petri Angeli ¢apila, & czteri aljj
fili), & defcendentes filiarum, fuerunt ctiam gravati, & pee
con(equenter fideicommifo psrpetuo vocati, & {uppoliti,

91 Deducitur etiam, quod ex his rcmanctquadrans {0~
lutio omnibus ratonibus ex aducr(o propofitis , pracipue
circa has dictiones relatinas, & reftrictivas , quibus voluie

nob.




npob, aduerfans gravamen fuperids ditum, reftringere , gxi.
coartare ad certas peronas, & ad certos gradus, & non ad
owwnes; com nollus ex mules a (e allegatis Do&oribus, no-
ftrum ca(om percutar, nec diftinctionem a nobis pondera-
tam, {uboertat,
'8y lIgiturin fuorobote manent conicurx fuperilis
ponderaza, vt ex c1s maneat veflia, & fatis ornata volantas
poltiitet3toris, qua vltra verba expreffa; alia pofuic, ve ex
cis.quado nd eeeita, ve dizimus exprefla, ex illis raliter ¢o-
icCorata apparcict , vt 3 Confilio Oldrads fine ferupulo
recedendom fit, S
95 _ Modbad fecundom affumprum deveniendo,dice-
du eft vocationem filiorom, & defcendennii diti Petri An-
geli Capila fuilfe per fideicommiffom, & non per vulgarem
Iplam. Ty LA .,_, [ 15 gt 07 4
ot Primo,quia filij & defccderes oés dicti P. AngeliGapila
/fucrﬁt in cBditione pofiti fub tnplicicoditione. Primamori€ /ooy o
difinefilijs, ibi: £ fieracasio aj' Deu no valla, (,Tfa dst Peros
o Angel Capila moris quant Gquans feus fill, fills,o fillas de llegi-
tim y carnal matrimoni procreats. Secunda ibi: £ fFmorra
ab tals fills, o fillas que no pervingaeflen 4 edad de [etfe anys.
Tertiaibi: £ /i diss fils morien [eas fils, 0 encara fi defiendens
nos trobaflen quant que quant el dst Perot edngel Gapila def-
cendens de lleotim y carnal matrimons, voll §5'c. & ctiam fi-
Jij & delcendentes fillarum, ibi £ fferacas que algnna, o al-
Zunas de las ditas fillas mias maovien feus in fant,ainfans,fubfli-
rwe(ch es'c. & ibiinfesitis . Even premories, o mortes, hawnens
dexat fill; o fillas, o defcendens #5¢. Trem per verbailla colle-
Etioa, quae omnes fubftitutos, & omnia tepora copleCiitur
Menoch. lsh. 4. prefump. 34.m.28. Peregr. de fideicom.art. 24.
w.2. Fular.g. 469. n.14. Decivs conf22. num.3. ¢ 572, a1,
Calfanat. config6.num. s 4. Giutba decif 11.nw,3. Caftillo de-
cif.132. 4 nom.33. tnm [eq.Surdus dectf. 57 .onm. 8.V 161us de-
aif497. Cenfalivs ad Peregein pag.222.c0l.1.late Hodierna ad
Sard, dicif 37, :

E2 'Al:
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92 Atquoties filij pofiti fent in ¢S ditione {bb dusbus,
vel tubus qualitanibus fupra mentionaris , & per vetbacols
lectiva tractum habeonua in forurum,magna infurgiueonie-
&ura, qQuOd omnxs cenfentur vocati , non per vulgard ran'
tum, {cd per fideicommi(fum : ita Curt. 100, conf. 48 nu: 4,
Socin. iun. conf.i 35.0um.28.lib. 3. Crauct. cor[ 2206806\ Pas
1ilius conf 3t.n0m.4.lih.2; Arvenin. in §.quod relie, b Gallusn,
10, de liber .con poftbu. Ruin, conf.1 30.0um.23. Callabanm een,
22num.15. Menoch. conf 348 .num. 4. Rufticis delib in cond.
pofitdib.6.c.5. Ful. conf.78 .namn .12, Matta de fnecce:legal.part.
1.9.9.ari.1.n0m.6. Redena(ch. i conf s namade s
93 - Mazimefi difpofitio fit concepta per verbum, volo,
mando, twbes, vel imilia, vein cafo notro, ibi: Vi, que en
qualfeanl dels cafos demwns diss 65 c. & b1 - vall, que 1al fill .0
[ills defeendents, £9¢. .65 ea tnoda,ff.d¢ legat.a.l. 2. csvca prim,
C.corn.de legar. Patifiusconfis s.nnm.r.lth.a. bene Callana. in
conf.33.num.if. '
94 - -Et mazimé etiam (i per verba, gwndammqm, &
aliaque non refpiciunt pracisc tempus mortis, fed habent
tractpm fucce(livom iofinirum, Socia. in [.felemus,ff.de co-
dr.condemonfi. Alex.conl. 5 3.num. 10.lib.6.Jafonidu L fi quis,C.
de tnjlit. £ [wbfinr. Thelaus. dectf. g6.num.28 werfic. Liem i
uerit. -.
fgs . Secundo, quia fuerune gravati, ibi: nos trobafen gnat
gue quant, €5 ¢. & ibi paold inferius:en dit cas, 0 cafas, [nb-
fluacfchlas duas fillas mias als alives demant duts B¢, ex hoc
granamine nomiaatio, & expreflo-principaliter hanc (ex
deabus) amplccicur nofter Senatus.conic@uram ad indu-
cendum, vt filij in conditione pofiticenfcantur vocati : ita
communiter omnes pratici noftri Canc.varlib.1.cap.1.un.
2559 47.Peguer. decif.102.n0m. 1080m 189 in deci.i6.n0. 9.
89 [eq. tum.2. Fontan. 1.depa?.clanfigglef 24. 4 num5. 5
som.2.clan 5 glo.10.par.2. anum. 3. Ramon conf 10. 4 num,
quibvsallocinarar ex exreris Rultiin tradt filig pofiti in condit.
l§h.g.0.0.¢2 2.par.1. Thelavr. dectf 96, nuem. 10, Sefle decif. 65
' . nu.f.
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& Gelar Barzii deci.8.Calla gn conf56.0.8.%9 [es. Gue gra-

uamea fic exprefse impofitom, fiue nominatim inivn@om,
Lal.Clar g guiefamentum,g.68 wer[ Tertins eft.cafus, Ru-
ficidid gic.5.num.1. Alex. confir ;. Trentacing. de fubfituti.
Parigucap.t.num.33. Decian.refp.26.num. 4.3.lib. 2. Maynard.
detifzalibis, Sefle ddeci.o5.nwm.8.29" 10. Mantic, de coniee.,
lth.aditst, 3. om:20n fin, Anton. Fab.in Cod.lib.& 1is, 20. defini,2,
Fanwansdelanf 4.0lo.24.num.5.85 d.clan. 19.0ar.2,n0.7. Cen -
fakadPecegri, artre.28. pag.15 ;. verf. [eptimoa, Capici. Latro
acctf.r. cwm obfer.Giz.zg, fiue implicicer, & abfolute, Bart.
#31.Centurio, wttfignifer huias opinionis num.37.ff. de val-
£4. Peguct.in deci.toz.nwm.10. Thelaur, d.deci.d 5. on.8. Fu-
{ar. g.437.00m.151. D@ e
96 Evvt ne deficiat quidquam ad noftrum inflicucom;
adelt etiam aliaconetara  quindve dizimos amplcicar
<~ nofter Senatus ;acmpé vocatio filiorom, & defcendentiom
vlimi, & remorioris fubRituti, ibi: £ ffera cas,que ditas fi-
Uas msas even premartes fens fill yofills , 0 even wins , e morien
quant que quant fens fill, o fills de legitim, & carnal matvivions
procreaisyvull que notrobantfe fill; o fills, o defeendents lavs'de
legsiim, ) carnal matrimon; precreat ., oprocreats | la di:fz wmia
heretat fia yvingaamaffen F vancefch Fruallernebor then S
Vi [eva, fino a fill, o fills defecendents [ens  de legitim 'y carnal
malrimoniprocreats, £s c. perquam vocation Senatus (e ni-
per approbauit vocationem filiorum in conditione polfiro-
rum, vetcltantor Ganc. Fontan. Ramon. & alij proxim ci-
tati, [dem Foncan:in deci:44.m.1.c0146.4 m.0.8 plures coge-
(ti per. Fufar. dgigzziani z9:Redenalc. deonf9.n0.1 5.56.1,
8,89 feq-8 quiadeiftaconietura (atis abundg (cripfic ma-
goificus loarnes Baprifta Paftor , antea huius nobilis paris
Aduocatus, nunc verd Regius Scnator meritifimus | infoo
cclebripro hacparte typpis edito fecundo refponfo 3 nv. 6.
v(queadfinem : Tom & ctid, quia canonizara remanet hzc
featentia Senatus cxemplaribus , quamplurimis nemp? illo
Nichelat dc fané loan. 31. OGobris 1628.& in illa fenten -
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SM de Rocabertins , & Pegueraso. qu] 1631, & 1nillade
Borrull, & Llenader 14. lth 1637. de ombustcﬁamum or
tan. dectf..47. a nuvm.18. €5 2v. csr-dtcej.:,;tp nom &, ideo Gif-
timus, & ad alia progredimur. Vnde com filyj, & defcend@-
tes nedom Petri Angeli Capila, verum cuam 6lij, & defcen-
dentes fliarum dici teRatoris , anteriorum fubftirntorom,
{ins 1n condmg_nc pofiti , vt d:él'um elt fopranom, ., crgo,
&,

97 Nobilisaduerlans quafi videturjam itam vocatio-
nem filiorum, & defcendentivm Petri Angeli€apila pofito-
sum in conditione admittere , {ed récurne ad vulgare re-
figiom, tam difcufom, & in plurimis caulis noftra tempe-
ftace refolutum, nempt quod rantim cenfentur vocati pee
vulgarcm, quiaafferit,vocatjo fliorum dicti Finaller vitimi,
& remotioris {ubfticuti,non potuicnfluere vocationem peg
fidcicommiffom, 1o filios , & defcendentes dict Petri An-
geli Capila pofitos in conditione, quia filij dicti Fiualler, nd
fuerant vocati per fidcicommiffom ; (ed per vulgarem tan-
_tum, ibi: §i wiu [eva, fino 4 fill, nﬁmﬁm, r9°¢. qua mducie
~ vocationem per vulgarem cantom yvulgata | cam proponas,
C e beved. inftit. Menoch. conf. 399. num.3, Rora Roma.re-
centior.tom.s.dectf s19.nnm. 1. & ta non potuifle influcre di-
ueérfam vocationem, ve tenent Guiucl. decsfi225.0u.73. Fon-
tan. clan.s glo.1o.par.2.num.48. €5 decif147.co ﬁq €7 deci.
598. Scayn decrf 1.num gt

o8  Verlim cnimucrd decifum eft in Scaatu pluﬂcs &
amplexa cltin cofententia, quod vocatio filiorum vltimi
fubfticuti , etia quod fiediverfa,influit vocationem per fidei -
commiffariam 10 fauorem filiorum 1p conditione pofitori,
quam rationem tam {ubtilicer, quam dotxe Senatus ponde-
rauvic diftinguendo hoc in cafu , fcu conftituendo daplicem
rclpectom; Voum, perquem vlumus (ubftitueus, & civs fi-
lij incaentar infticutum, & cios filiosin condluonc pofitos,
& reliquos anteriores fubftittos : Alterom vero perquem
filij vhimi {ubfitutt intventur xpfum patrem vitimom {ub-

fticuium




ttutym ad finem fucce Gonis, & hereditatis te®atoris : 3‘,\?
licerq o ad fecundum hunc relpectum , dato quod filij di-
h cenotioris {ubitu int vocati in ¢afu cxiftentic,vel de
ficiCtig tempore delata (ucceionis, & fic altero ex calibus,
quibs verificatur volgaris: Attamen primo cafu,feu qao ad
primum refpect, dubio procul vhimus fobficutus, & cios,
filij Ton {Ubttican per fideicomiTum ; quia {unt vocati cafi
quoinftirotas, & aliy fi'ij, & defceadentes, ac alij (ubfticuci
decederent (ine filijs quz vocatio cum plora contincat tem-
pora,& mortis mentioné(Rante pracipué illa dictione,qua
pooderauimos (0pta, guandociigae ) compendiofam incla-~
dit, & in qua incft fideicommifiaria (ubftitutio, ideo quo ad
dictum intvitom, & telpectum, ibfuuat fideicommifasia,
Quz omaia licer diffusc per DD’ fint amplexa (o fficiat pro
omoibus Senatos,qai ita 1udicauti in 1lls nobiliom Pantojas,
contra nobilem Carolum de Caldes,teferente nob.Fabricio _
Pons de Caftellui, dic 19. Iunij 1660. cuivs verba aonpeni= . /o
tebit bicinferere : ita iInquam Senatus , ibi: o
99 Etlices fuevit prasenfum, cr dednitum periam diltum- ~-
1b. Carolnm fupradifios filios dich nob. Michaclis pofikas 11

/. conditione Vocalas cenferi per dictwm Raymandum [ cannewmn
[ inecafu Bon quafiia bereditatis, ac (wbftitutionis valgaris, que

G At i

concipitur it cafu walidialis, ¢S smpoleniia, ficque expiraffe poft

.‘\1“_{‘- -... ELJ‘ i‘;.' 4
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adstamberediiatem per dilwm nob. Michaelem Hieronymis,
€x¢0, guod [upradili nepotes ditli Raymuands Loannis teflato-
Yis, pofiti §n conditione cenfentor vocatt per conteturam voca-

i L I R A P TP FE DO W, (9 TP s T T :
tonts filtorum diQi de Caldes 189" Desuvtlaro vltims (ubfiituts,
g [ant Mﬁper'wu{aariexif?éjam,fub sllts werbss < A Car-

los de Caldes, y De,9ilaro, (i via fera, y fi vio no ferd. A (os

flls, degraa en grau, &c. Hingque fiert pofitos tn conditione,
nor cepfert Vocalos difsimili fubfluatione ,ffdmmémpcr vul-
Larem, ne abfarda [equatur ilatio, plus nempe [equeretur e[
in caxfato, qw’ﬁmndz},m naluram canfg rept, vefiringt, ac re-
gm'.-arx dc'__ﬁwt, @ nequagesam rcféirem caperet y vl debes slotan
[ witn G interpretation 4 relato , 1m0 Sl *.vz':er:'amﬂ‘ fuéi

: 1nis




0
;rmu'pﬂ' wulgarem vecatiinfluendoin filios priovis tnfliats fi-
detcomimiffariam [ubfinintionem wagna cum furis veprgvans
tiadarent , concederent | aut influerent | quod minin e babewt,
Caternm quiain vicatione ltovwms ditti de Caldes (€5 Def-
wilaro' daplex vepertinr vefbellus ; alier o ff perquem filipintacn -
tor diitam de Caldés, 85 Desvilaro, ¢on alier per quemn Tntuen=

A ExdoQrina tar nob. Michaele [ﬁfraq‘ywii.;‘m su fféﬂ_,i:mi:' A'Quo ddpﬂ'-

Tornio. incof.

43.1.17.¢ 18,

qué refere Sel-
{c in decif. 362.
nuin. 40, & ﬂ’q.
lib. 4.

A v'”‘\ii-k":"., .

7281 VOCAll $23h per wu{gme i3 k0 verg ad szerﬁde;cﬁrmﬂ"mr&’:
69° fB: confiderata [ipradicia [ulflitutione, novefpetu dicii Ca
roli dz Caldest9 Desvilaro, [ed refpectanob. Mschacls Hie -
ronymiefl fidetcommilffavia, eff:flufque babet wera fideicoma
mifCara fubftitutionis : Quandocamqae ¢ go poterant fili) di-
Gide Caldes, €5 Desvilaro fucoedere dotr Michaelt Hierony-
wmo pradidlo pofiquam moveretur fine filtys,$5 hoc pet fideicom-
miffum's fie ¢ pariter eidew [uccedere debent filiy dicti Carali.
Rourfins pralibats [eicommiffarta fubftrtutio tuducitur , nam
ﬁs’_z/ pofsisan conditiane, gor ex conictluris vocati, cenfentar Vo=
catt b 1lla [ubfit+itione, [wh qua funt pofiti in conditione: [n
tefiawiento auten [uprachalendato Raymisdi [oannis de Cal-
des filsj diéi don fArchaelis Hieronymprimogeniti | 89 primo
inloeo beredis infiituti,[unt pofiti in conditione etiam [wh verbo
‘quandociique, 85 fic (ub compendiofa , vt legitur illis verbis:
InQicuelch hereu a Miquel Geroni deCaldes,y fino fera he-
rea, O fera hereu, y morira quant qoe quant {ens-fills legi-
tims'y patorals, 0 ab tals, &eo Hae Seaatus. N
100 Videat crgo nob. aduerfans, & videcant omnes,quo-

-

~ modo Senatus nofter peregregius hanc amplectitor {enten-

P
&

tiam, quod filij remotioris fubfituti; quawss fint vocati per
vulgarem re(pe@u patris viami fubftituti; nihilominus ref-
pectu filioram,vel defcendentini infticuts in conditione po-

{itorom, influic fideicommi(lariam vocationem.
tor  Fenon OQicin hac,Senatus, decifione.audiat nob.
“aduerfans aliam, in cavfa nobilium fratrom de Tamarits,re-
ferente nob. Michacle de Cortiada , lata 12. [alij 1661." qui
| ‘ hzc

w9/
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hacverba facic: Etlicet per dickum vob. Hicronymz de T, 3
o trarit, o poftea per dictams nob. Mariannam de Tamarit (S
T afweer, quibus diitus nobilis Saluadorus de T amarit (uccef~
fity pratenfum fueric ex teffamento dicti Bernardi loannis
Michaclss de T amarit nallom ve[ultare fideicomiffum in fa-
wove dictimobilis Loannis de T amarit , ex qus Francifcus [oa=
nes Sarchns Paulus de T amarit primo loco beres infiitutas
inteflamento dicti Bernardi loanis Michaclis de Tamarit gra-
walws fuit §u cafibus, quibus decederet fine filjs mafculis de le-
Litimo, ¢ carnaltmatrimonio procrealis, qus cafus non euenit.
cwm decefSeritvelitto nob. V gone de Tamarss patre dicti nobslés .
Loannis de Tamarti, 89 conieélura vacationss filiovam de legi-
1imo matrimonio Galcerandi de. A yguautaa remotiorum [uh-
flitutoram, non potait influere fideicommi[umin fanorem di=
@i nob.loannis de Tamarit filiy dici nob. V gonis de Tamarit in
couditione pofitiin tefamento diéti Bernardi Leannss Michael-.
lisde T amavit illins proawiscncafu quo refultaret fidcicomifsiz
#hnd non effet primogeneum, [¢din eo fuccedere debere aquts
portionibaus diFos nobsles loannem Hagonem, c» Hieronymsu
de T amarii filios dicts nob. Hugonis de T amarst, (9.
Quiatamenin nofiro Senatucanoniz.alareperiine con=
iecturaoocationis filioram rematioris fubfiisuts, [cilicet, G alge-
randi de Aypuauna ad inducendam vocationenr, neduwim nob.
Hugonis de T amavis, (¢d etiam nob. [oanuis de T amarit filg
€5 nepolis diéti Francifci Loannis Marci Pawls de T amaris
11 canditione pofitoram in teftamento Bernardi [oannis Mi-
chaelis de T amaritilloram ani, e proani. qua eifi faerit per
walgarem expreffam intelligendum efire[pectn esas patris G al-
cerandi de Ayguanina: muerorefpectu dicti Franci[ci Toanis
Marci Panli de T amavit primoloco beredis inftituts,fuit fidein
commiffaria: Etficus filg dicti G alcerandi de A)gaauina re-
matiorss [abfRitutiy corum patre pradefantlo, venichant per fi-
descommi(Javiam adbereditatem ditti Bernardi Loanuts Mi-

chaelis de T amaris, ita etiam par fideicomimifSnt debet 'vmze
F -




X
;réfm wobilis Joannés de Tamarit filins difti . wobilis Hugonis
de T amarit o nepos dichs Evancifci loannis Marci P awlt de
T awarit privmo loco wocati, non folum eo dcfwé?o,wrzém et
fivixerit, e heveditatem adierit : Cumpradieltionssexce Sas,
¢5 miplioris woliianis affztus, erga nepoles, cor promepotes di-
& Bervardi Loannis Michaelis de Tamarst te(iatorss: 19 con-
ditione pofiivs, non patiatar, quod ad vaius tanizm [ubfinalios
nis cafwmilloram vocatiove (iviagatur,militante ratione pradi-
lelionis ad indicendam majorem affeltationtms e confequé-
ser ampliovem wocationem, & fie necefSaric dicendum ¢/t ,quod
¢o ipfo,quod Bernardas l oanues Michaelde Tamaris teflator
" wocauit filios G alcerandi de Aygnaniva remotiovis fubfiitnti,
E}fﬁmﬁﬂ‘f&naﬁ: Tonnnis Marci Panlide Tamarit prim
bevedis,quos 1 conditione pofwit,ad facceﬁiomm inuttantis Ex
guo non pofe [t dari vatio quare magts filj privni gradus in gon-
ditione pofits [int vocati, quam aly vlieris grades, qui fwnt pa-
riter ingoniiione pofiti- ;ctim non debeant dinerfo sure cenferi,
65" pro cis milifes eaden pradicta conieGlura 1 89'c. Hac etiam
SR C < ceey Al

"oz Nefcimogquid-elegantius, & quid aptiusad noftrii
in@itucuti: Przlertim i ponderamus verba illafinalia deci-
fionis; ibi: Crum pradileGionis exce(fus, c» amplioris wolunta-

 tisaffectusérga nepoies, 89 pronepotes , €9c, perquam ratione

vifus foie'Senatus vocationem fadta filiorum wleimi,, vel re-
motiorisfubtitari, influcre, Bcinducere fideicommiflariam
vocationem, nedum filiorumepriei gradus inftituc,fed etia
répotut; & aliorom defcendentivny in conditione polito-
rum;, inféqiendo opinionem DD:hoc idem fenticntif circa
pradiletionis affeta ; pro vt funt Rufticisde fil. pofits i co-
_dit.(:é.&?r}p;’;f.numy. Menoch: confi325:m0.43.0ib.4. ¢9 conf.
393.00tm:28 . Fulde. quaft. 2 38 nemn. Honde. con[ 5 4. num.
38.0sb. 2 Belloaconf. 19. numer. 1. The(avs. decifio. 96. no-
mer.'s, Ludouifi, decif. 237, nwm. 4. Niger Cyriac. coutron.
lib.veap 96.num. 37. idem Roft. qui (upsaithis. e.2.nn.6, Pe-
guer, decif.18.Jib.2. Fontan. clanf.5.glo.10. par.2. 4 num.7.

Ec




to3 Erpunim pro diftinione fopétius in dcciﬁogsc
animaduerfa, Fufar. g.20.n0m.86. & ¢x Ramon conf.9.n0.8.
Peregrinus de fidetcom. artic.28. 4 num. 25, & plenius confil,
59.uvwi, 4. Crauet. conf.i 30. Suclues conf. 43.0um.33.40m.2.

' 104 Prodeat tandem fenteatia lata dic 21, Martij 1661
referentenoftto magnifico , & egregio- Relatore lofépho
Aleng)iin caufanobilium coniugum Gaconominas, contra
Chritisarn Caffador, & alios , not. Ferrer : cuius fententia
verba, que noltrum tangunt inftitutum; hee {unt, 1bi: Ce-
sevusm ( quidquid it deconie (Fur a grauaminis b expreffam vo-
cationemn incafwvalgaris) propofitio illa, quod quando filky in
condisionie pofiti [wnt pritss exprefsé wocati per ulgarem , non
cenfedtar wocati in ea parteyinquafunt pofiti in coditione,pros
cedis niff in comrarium adfint webementes, 8 wrgentes conie=
Gura volantatistefiatoris s nam tune verins eft cenferi vocatos
etiam per fideicmifSum ciim eoip[o, quod [uns [ubfbituii val-

pariter cenfentnr ex conteGuris vocatiad fideicommiffam inea
parte, in qua [ant pofiti 1 conditione. -INec_eft inconueniens,
quod in eadém difpofitione, imo in eadems clanfnla, quis fit vo- =
catus per wulgavem €5 per fideicommilfariam, prafertim qui~

do non adfuns verbaveftriClina, aut repugnantia ﬁd;i;pmmiff'- ,

fo 3 imd cadutiras vulparis fabftitutionis pev aditionem bereds=

tatis aperisiam fidecommiffaria85c. Eibi inferivis: /m pra=

[enti autem cafa [uffizientes inucniri palet 5 quia bhabemuns cons —

§ecturam vocationis filiorwmn remotioris (ubfiituti extranei, [c>

licet Pesvi Panli Bonawenture Boles quarm in- Senatu nofir

canowiziatam videmus 5 quaqudem vocatio,elfi falla fi: per

wulparem expre(fam, (5 iftapatris, aus alievins cuinfcumque
anteriovisinffituii aditione expivaffer, veris tamen eft quod poft

accepiam beveditstems per Loannem BaptiftamC af[ador proxi=

miorem, corVita fanllo dito Bolet vemotiore ﬁb{ﬁmla, adbué

sflins filif faccedeve poraiffent per fideicommifSum ad beredita-

tem Petri Calfador teftatoris: Dicuntur etenim etiam peft adi=

e

tam beveditatem wocati per volgarem in fideicomiffo,que vera

fedeicommn(fariacft, (g dictus [sanues Baptifta teflatoris ’l fi-
. s e Fa " s




¢gﬁs,m:;riqwameriares sifitati, 8 fubflitmir, etiam, pofh gdita
bereditatenm granal fuemm per tefiatorem de refiitncngasllavs
[i fine liberis decedexent, pet fideicommt(Jum pradiCis filigs. ve-
matioris fo;éﬂﬂuli;-;xlmnei 3 89 1deo maiori m@mggnfg}zs Lra-
nali, dicends (unt de reffituendo filifs fuis , tfﬂ;"w%“ﬁfﬂg&@w .
€9 magis diledlis. Etlwet dicasur filios dicti Bonanentora. Ba-
let, vocatas non effe per fideicommiffumn tn ordine adpaire, (o
poff aditam per eum bereditatem s i1aque videatdr, nec wocatos
dici debere ﬁﬁas proxinmsioris Loaunis Baptifia Gaflador in or di-
ne-adpatrem, ne plus detur in caufato, quam ingaufante. Ai~
tamen ceviifsimumeft,quodin ardine 4?1& redisaiz Peirs Caf-
“qué{r{gﬁmari{. €5 "’“’?d‘ﬁ% (’d Loannewn Bay tiftam C affador
o babent ampliarer agaitarom i sisfdem Bapsiinefa-
toris nepoles, quam filt] dicii Boler exiranet s quia eodem mado,
quo illi, pradzfunciopatre, 19 anserioribus vocatis fine liberss,
faccederent ad beveditatems ex pasce adeante poft illius moriem
per fideicommiffum s ita fimiliser filiy di€ls Bolet extranei, pra~
defuncto patre ; 89 wocatiin aniertoribus gradibus fine hberis
ﬂ:figgﬁ;m per fideicommiffum ad eandem hereditatem, etiam
Loannc Baptifta adewnte poft illiss mortem fine liberis: Ciim
igitur [ily dicterematioris extranci per [ideicommifsum wvocati.
dicantur 4 teflatore, etiam caf guo [oannes Baptiftaberes ef=
fet 5 [equitar ensdenter, quod [i hane wacationens non haberent
T Jilij einfdens Loannis Bapiifia tefiatoris nepotes, detevioris effzut
conditionis, quam extranei, €9 mmﬁ;q iefiatare. dile€ti  quod

-

$as non patstar. Et cum filij pofitiin condysone, 89 ex conietin-
vis vocati, cenfedior Vocals [nh il fulfiptione, [ub gua in co-
ditione pofiis fuut , €9, fif dicl; Laannis Baprifie. Caffador (int.
pofitt in condstione, fub verbp, quandoc 96, £9 fic [ub com~
womar peadiofa fub qua poft aditam bereditatem. deicommifaria

" sontinetur, Dicendum eft,poff aiceptam hereditatem per difis.
Loanuem Baptiftam, nobslems Mariam Gaconomina pes fidei-
commifJum admitts debexe 5 85 etiam qura in prafenticafn. di=
Gus Balet remottor [ubfinutus, wocatus eff cum clanfolailla ofi
e Vigerity 89 ilius fily funt fub fituti, coma dllis werbis fiex s
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“tabund , ¢ in ¢afu quo Toannes Baptiffa Caffador decede::s:
quandocumaque fine liberis, fea cumtalibns, qus decederent an-
" te atatem'teftands, qua [ubflitutiones cum pluratontineant 12-
pora, €9’ mortis mentionem faciant, compendiofa dicuntur , 85
comipendicfa etiam fideicommiffariam continet yvb dictims eff,
e e ._
“regh Bk qua decifione cafdem habemus canonizatas, &
‘confirmatas propofitioncs , de quibusin duabos fententijs.
antecedentibus , & plus habemus s nempe quod non officie
- vocationi fideicommiffariz, quam appetimus, vocatio an-
tecedens per valgarem expreflam, qua nG obftante,cocr-
rentibus fufficicntibus coniecturis, non tollitus vocatio fis.
deicommiflariain alijs {ubfitutionibus tacice refultans.

105 Vreconcludamus authoritate tanti Senatus preia-
tiflimi, tovilluftraca rationibus, qua, nihilo alio indiggmus,
ac proinde filios, & defcendentes dichi Petri Angeli Capila
in conditione pofitos,vacatos fuiffe per fideicommiffum ex
vocatione facta, etiam per vulgarem, filiorum Francilci Fi-
ualler remortioris (ubftitati, tahiter ve dictus Hieronymus fi-
liusdicte Elifabethis ¢alba ; & Gapila, & ncpos dicti Petri
Angcliapila,fucrit vocatus per fideicommiffum.

SRR PICVLVS 1L

-106 T Xpofitis iam (opradicis, vt ca cuitet nob.aducrsas,
-4 Ead aliud recurrit, dicens , quod dato, quod: ditus
Hicronymus ¢alba acpos dicki PecriAngeli Sapila.cfiec ciia
perfideicommiffam vocatas, non ramen co deficicnte fine
filijs, gravatus ece refitoere hereditacé filijs,feu defcende-
tibus {rliarom dicti te®atoris,que iam ctant premortuz:co
qaia;dato quod vocatio filiort dicti Fivaller remotioris, &
exgranet fubficati influeret vocation€ perfideicomiffum in
- dictum Hicronymum ;5 illa tamen aétiva toiffer, non pafi«
wa, vefeilicer ipfe, nd cee gravatus amphus reftituere, &e.
+ ‘207" Carerum huic difficuleatidopliciter refpondemus,
ARt ~ Primo,




6
finmb,'Equ'ba huic cafui fard prouvidi¢ ceftator cxprefse (b~
ftituendo'fihas (uas zquis partibus, & portionibus, decede-
tibus filijs diéti Perri Aogelifine fili)s, i, £ fiera cas o gue
Diewnavilla,gne lodit Perat-cangel Gapria morisquant que
qrantfensfill; o fills, filla, o fillasy delegutm y carnal mairiiio=.
ni procreat, 0 progreals, é fi morra ab tal, o tals fills, gule no per-
aingueffena edar-deadianys ;o fidiss fills, o filles vhovicn fens
fills, o encara (i defeendents nos trobaffen quant que quant del
dit Peror Angel Captla ;£9 c.vnllque en qualfedol dels cafos
[obredus,que los dusbens per midouats akdse Perot AngelGa~
la, fien partits entvelas ditas tres fillas mias 89 c. y en dits ca-
(i (wbfitue(ch las duas fillas mias als alives dewvint dits ¢ c.
cilicet filijs, & defcendentibns ombibus dicti Petri Angeli
Gapila,miosientibus quandocumque fine filijs, ve dicta cft.
ro8 Ex-quaclavfula videmus vitimum delcendenten:
di&i Petri Angelicapila gravatum effe per fideicommiffaria
contentam (ub compendiofa ,; fub illis verbis:- O encara (i
de[endents nostrobauen quant que quant del dit Perot Arngel
Gapila, £5°¢. ponderata principaliter: conieftura vocationis
refuliante ex vocatione filiorom Francifci Fivaller vitimi, &
cxtranci fubRituti; vt latius fopra progime dictom e,
rog  Modo, quoddictus Fr. Hieronymus galba (qui
foit vldmus delcehdéns mafcalds digti Pewri Angeli capila)
gravarus fuiflee reftitucre hereditatem filijs, vel defcenden-
nbus dictart Eleonoris, Hieronymz, & Stephaniz,cis pre-
mostuis;, & fic paffiut vocatus, patet ex illis verbis, 1bi: Or-
denamt,y volent, pee efcofar caducitat enloprefent mew tefia-
ment (‘la qual novull, que ca ninguna manera puga: cffer)
vull y ordeny que [egwialfelocas, 0 cafss demunt - exprefSats ¢
1014 L4 li va, ¢ quant la [uccefsio de la mia heretar haje venir 4
[ fillas wias, o los fub[titaits mencionats enlo prefent men te-
(fameni erenpremorts, omortes, 0 banent desxat fill, o fillas | 0
defcendents de legitim 'y carnal matrimoni procreats ,vnll que
val fill, o filis defeendents, fuceebefca, o [uccehefcan en lloch de
ladita filla; o fillas mias , o alive mencionas ;¢9'c. quod magis
: forti-




fogtifi catur ex illa claufula tam clata, ibi: Vull , que tot co f;
qusni-lels [erd donat, o tot lo en que bawran [uccebit, lewada la
Usgiciitan fia vinclat,o fie (ubjeie 4 vincle,y fideicommis 4 tots
logfiidlsey filles del dit Perot Angel Capila, yeucaraa tois fos
défeandenis 89 ¢

S e -;(?gmq’-uc tempore profe(ionis Fr. Hicronymi Gal-
binlipBlifabethis, & nepois dicti Peuri Angeliapila, qui
fie vhimos defcendeonsillius, vt di€tom eft, & co tempore
profe(ionisillios,porificata fuit ¢odicio, b fine lberis, ex ex-
pre(fa, &iclaravolatate; & difpofitione noftri teftatoris cx-
cludentis ., & incapas facientis Monafterium a {va here-
ditate , ‘quam ctiam,in vim priulegij Regis Iacobi, &c.
omnes dicte forores filiz digyi geftatoris premortuz cl-
fent, (uperdtitibus ex dicka Stephania de Gualbes nobilibus
don Francifco de Rocabers filio nobilis Annz d ¢ Rocaber<
ti, & nepote dictz Stephaniz, & ctianobile Phi¢derico Vis
lana filio Elifabethis Vilana nepote ctiam dict& Stephaniz,
qui foit fubftitutus per dictam Annam de Rocaberti dicto
Francifco de Rocaberti cius filio moticnti quandocumdue
finc filijs, pro ve finc cis cOitat illum deceiffe; & (ic pradi-
&o tépore concurrebant in dicto Phederico Vilana, (3 quo
ins; & canfam habet nobilis Francifcus Vilana agens nunc
per medias pecfonas don Philippi, & aleerivs don Francifci
patsis, 8 agi fuornm) amba qualitates, {cilicer, vti defcen-
dens dicta Stephani®, & wtiheres fubfitatos dicti don Fras
cifci de Rocaberti, & confequenter activa , & paflivam vo-
cationem habuifle, v¢ prefetar,

vz Igiue concludendam eft , ad dictom Phedericuns
Vilaoa perunaiffe fuccelionem, de qua difceptamur.

113 Secundo refpondstut ; quod quando tam claram,
hiceeralem, & esprefam non haberemus noftri teftatoris vo-
lantatem & difpofitionem, vocando atiug, & pafliuc om-
ngs delcendentesdich Peri Angeli Gapilas & defcendentes
filiapum fuarum, vedictom clt. Generale ety quod concur-
icaribus conic@uris (ufficientibus,vocatio filiorum, 8 def-

cenden-
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2cndcmium.ccnfcrctur akine, & paffive fadta: velatc Papes
grio. de fideicom.artic.ad nom.14.5 18, Caflana. configs.mm;
14. Menoch. prafump.z1.nem.75.lib.4. Decian, confir.ndm.
474ib.1.S0td. conf.412.num. 4. Ramon conf g.uum.7. Canc,
wariar.i.cap.ar.ovm.a2l. Fofar. q.441. 4 nis. 17 ad finews, Pe-
guer. decif 101, in fine, Rota apud Ottobon. decifir 3.8 pex
nes Rube. tom. s.decif2:6. 4 nwm.13.Callillo pluses allegans
fuo more contralib.s.cap.110. 4 num.i6, ad fin, _
Et hoc procedit ctiam quando filij ia conditionc pofi- -
ti, funt vocati cx conieCturis, Ripain Lheredes meiy§. ¢z iia,
[f-ad Trebellian, Socinian, confizé.num.i7.18 %9 119. vol.2.
Anchar. con[.74. Ruth.intrac.quan.ib. §5c. lib.5.1it .0.00m.
10.€50ib. 64105 .num.17. Menoch. prafamp.62.n0m.59.0th. 4.
Rotaapud Seraphin. decif.939.00m.3. loan. del Caltillo dec:.
15 3.nm.53.00m.2, Rota apud Rube. par.d.receniior. decif.28 4.
num.i16. ¢35 18. allegans Fofar. g.471.n4m.7. '
114 . Maxime in defcendentibus teftatoris , in guibus
ex qualibet etiam leui conicctura inducitor paffiva vocatio
& perpetuum,decenfivom , ac reciprocil fideicommiffum:
optime Galuanus conf. 34.58m.118. Anfald. confl114.50. 14.
89" 109. Redenalch. conf. artic.2.nn.121. bene nouiime Ro-
ta coram Arguclles apud Ceal, ad Yerege. in fine decif. 10.n6.
8. Tul. Clar.41 §. tefiamentum q.38. vbiait, quod ipfeitain.
trepide confuleree, & iudicarer, Cafar Barz. decifi Bonon..
rum. 9. Qui plures allegat Capicius Latro decifir.onis 5. com
wliis [equentibas, -
115 Ecctiam pramaxime vbi conie@ura funt 3 nofiro
- velalioSenatu recepa 5 quia tuncilla cOicGuralis vocatio,
habetor pro exprefla,vetencne Anfald. confir10.0um. 30, La-
derq. Imolaconfii6g9.num.5. Galoan. conf 34.num.36. Anel,
Amat. conf.100.num.19. cwm feq. Oddos de compendiofi par=
tic.g.q.1.art.6, Petegrin, conf. s9.num.2. Marta de fucce[lega.
paria.q.uo.artic.s uem.3. %9 11, Barz. decsf. 6, num.7. Gapici.
Latzo decif.1. num.107. o 111. Giouagno. cum pluribus de-
cifionibas con/.8 1. nwin. 3. lib.a. & poft Geafal. inadditio. ad
_ Pesc-




Perege. decif.23. 89 35.0um.13, Rota Ludouif. decif 215. rsz.
10:nouillime Redenafch. in conf g.per tat. {ignanter 4 n6.7 4.
4d 2, vhimuolus laudatis afficmat non requiri expre(fis ver -
bisee(lc conceptam vocationcm corom, inter quos recipro-
cafubftitutio vultinduci ; fed (officere effe in cOdisione po=
(itos, & exiconicéturis approbatis, vocatos, & dizit ariic.2.
il conffilspmmm.iz25. cui addimus Altogradum conf 92.n. 3.
omnind vidend. Caftillo decif 153 a numer.49. & noftrates
Fontan. decif147.usm 9. Pegucr. decif.109. Canc, var.lib. 2

cap.2. & e, 94 _
A 16 Conicétarzavtem a DD, approbatz , quibusin-
/" ducitur paffiva vocatiointcr defcendentes teftatoris, praci+
£ putfont ilke s népé quando adfuntin tetamento verbacol:
lectina plarivm graduum s &eperfonari infitamque impli-
citam, ac virtualem perpetvitatem continentia , tratum veé
in faturum temporis imporeantia , vt fi v{us fueric teftator g
his verbis, defcendentes, pofieritas, proles, familia, & poftdi- il e
&a verba addiderit; de wno in alinm, vel gradatim, [uccefsi-
ut, vel alijsfi milibusidem denotantibus : ve dicit Peregrin.
artic.18.nam.19. Gabricl. de fideicom.concl.8 .na.6. Canc.var.
1 cap.rmam.a 3. Matt.confus.num.3.¢ conf168.nu.22. Fu-
(¢, quafp-479.mum.s3. Rubeus par.g. recentior, decif. 41.tota
fignanter mam.1d, Vidios dectf.186. num.1 lib.7. Valenzucla
Velazq. conf p7.nwm.i89. Alij esemplificat i teftator vlus
facsic verbo, in defellum . veldeficientibns vel decedentibus -
fine filgs, vel alys idem importantibus: Peregrin, diffo arii. G
18 nom.16. Rotapenes dictam Rubeum par.p.recentior.tom.
2.decif327.num.1. Cephal. canfia 50.n8m.1 5. Riminald. ivuni,
conf.412. Menoch. confirod.num. 342, Fofar. conf.68 .nusm.4. 3
€5 183.nwm.27.¢r 28 quos fequitur Rota apud Rub. par. 6, :
decifoz71inwm 6. 89 par.5wecen. decif. 216, & num. 9. 65 209
nam.15. quia cum huiufmodi verba deficicntibus , & dece-
dentibus, &c. ex fuinatura habeant fucceflinam deficientia
poft mortem, ideo paffiua vocationem inducunt, & deno-
tant perpetaum , & fuccelinum fideicommifium : mazime
G quan-
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f}a&n doteftator vocarionem fecie nd per vorba ditecta., fed
per obliqua, & communia, qoa de facili ob}iqugggng, Pe-
rege. d.avite.a8,num.13. Callana. in conf46mam.24. 15 tonf.
49. nuwmer.8. 69 12, Menoch. prafumpt. 41, neme.7, Caltillo
Uth.5 .comro, cap.1to, num.17. Gratian. ¢. §28, & nw, 30.com
[¢9. Rob. dpar.g.deci. 327, 4 nu.t. par. 2.quz omn;ia"lg-ﬁilgq}
tur In terminis paffiva vocationis ex eleganti decifiong Ro-
t& rclata per Cenfal. ad Petegr. in fine decif 104014, & cx wra-
ditis nouidime per loan. Baptift. Ciaclinicomrilib.2, cap.219;
@ num. 59, com [zq. ompi, vidend, _ _

117  Noftertcftatorin fua difpofitione omnibas feré
verbis fuperiuis expre(s, vfus fuit, ve conflar, ibi : Sie vin-
claty§9 c. y encara dtoss s defcendents , quibus in (cquenti-
bus omnibus gradibus femper v(vs fuir, quod verba perpe-
tuitatem inducit, loan, Bap. Chiarlino 2. coniro.cap.219.4.n.
22. 71, € 72, ¥ab. l1h.6.110.8.diffin.6. num. 10. loan. Ancon.
Bellon. confizd.num.21. cum feq. Robea palchre decif 364, u,
5.in termiais hoftrz paflivz vocationis omnind viden.om.
2.par. g.recentuco decif-357.0um.11. necnd loan. Bap., Chiat-
lio. cant.c.11.4010,quilatifsime ex Gmili noftea clau(ula fidei-
commiffum perpetuum, reciprocum, & fuccefivum indu-
¢1 pluribus argumentis firmat. Secundd, ibi: Succebing en
1015 los dfss bens per i danau,per arde de fwceefsto, quod idem
eft, ac fidisillet faciefiine, quod verbom aptifiimum eft ad
inducendam pafsiodm, & perpetuum fidéicommiffom. Pe-
regrin, d.artie, 18.ntm.a g, Menochid.prafemp 7 1.6m.16.Ru-
be. diét.par.4. decif. 41,4 numer, 1, Fulatins quaft.479.num.
; 4789 3840.2.59 480.n.51.%9 382 n.57.1co dectf.60.n.4 4.
69 45 pluribus citatis, Molin, de H i[pan, primagen.lib. Leap..
sanm 29:Tertio, vius foit verbo, quandacumque ;ibi: F i
era cas,qme bo dit Pere Angel Capila '

marss , quant que quant,

& ibiinferins : O encara (i defeendents nasirobaffen quat que
quant.£5'¢. Quod verbom, quant que quant, implicitam ha-.
- betgompendiofam, fob qua continetur fideicomiffaria, vii
/ plurivm temporum diftnibutiva, Caflana, d.conf.46. nv.54.
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Menoch. prafump.pr.na.11. Altogea, conf 92, 4 na. 1. Barsjn.
decif.9.nwm.32.¢o 33. Fachine. conf.44. num.5. Peregrin, de
[fideicom.arti.34.n0m 8. %9 9. Giutba decif.11.num.3. Caftillo
decif.i 32, a nwm.33.Surd. dectf. 37.num.8 . Fontanella decifio.
41.anum. 4. Cenfal.ad Peregri. artic. 4. ver[. Addo , pag.
222, Redenalch. conf s8.nwm.16 4. Giovagn. conf.79. lib.1.1,
54.19 antea num.24. Menoch, prafemp.76.0u.95. 9 confil,
2s5nam.43.¢ 45. Rotapoft tralt.Cenf.dectf.10.n0m.6. com
mulus dixitinduci paffivam vocationg, pulche¢ Ioan.Bapt.
Chiarlino contr.1.cap.11.100 ¢S vm.13.

118 Quarto, ibi- O encara fi defcendents nos trobaffen,
quod idem cft, ac (i digiffet deficientibus omnibus de fami-
hia dici Petri Angeh ¢apila,qua verba ex {va propria natura
fucceffivam deficienuam per mortem omnium, & vocatio-
nem pafivam per fideicommiffum omnibus inlunétum fi-
goificant, Roca apud Cenfalium in fine decif 104014 (ign. nu,
10. Menoch. conf.r06.nwm.342. Cephal.conf 150, nu.15. Ri-
minald. iunior. conf 412.nam.7 3.0 [eq. Fular. conf.68.na,4.
€9 conf.18 3.nam.27. ¢ 28. Rubco par.G.recent.decif, 341.nu.
¢.1are Cattillo decif 15 3.0um.60, 66, e (eqq. Fufar. 9.480.0.,
£9. €9 92. bené ad infticatum Capic. Latrodecif.a. wum. 48.
Marta d fuccef legal.par.1.q.9.artic. 9. un.3. Bellon. conf 2.
nam.27. Rotaapud Rubco par.s.recent.decif.216.un.13. Ba-
rat. decif 68 9. tota omnino videndus , qui eleganter sem ad
noftrum intentum attingic.

119 Quinto, ibi: S wbftilnintla vna alas aliras, quod
idem ¢ft, ac fi tefRator dixiflee, de wno in aliwm, [¢w gradatis
que verba fui natura tractum temporis {uccefivum impot-
tant; & a Dotoribus pondcrantur vnanimiter pro fideico-
miflo pespetuo fuccelhiuo, ac vocatione pafsiua, Carena re-
[ol.163.num.31. Valenz:V elazq. conf.97. 4 nwm.189. Rubeo
par.8.vecen, decif.142. Meaoch. conf. 94.1. nu.13. Adden. ad
Molin. lib.1.cap.sinum 39, Fular g.277.n0m 10, 89,938 2,00,
‘num.g4. 55.Selle decsfo 412 nwm.79. Sicnon de Pratis de 1=
teep.fohio8o. 4 num 8. Dexegsinus artic,z2.00m.43. 89 ariiab.
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i 9: Ofalch, decif.§ 1.vumer.15. Menoch. prefump.684ib,
4. Petra de fideicom.q.5.num 7. Cephal, conf.449. nu:b Selle
decif 25 4.nam 5 4. in ve[ponfo, poft decif <o nu.ggdom. 3. Sur-
dus conf.241.nem 31.Gozadin canf s 2.num.5. eleganier Leo
decif. 61 vu. 44. €5 45. facit Fontancl. cum R, Audepattss
Lclanf . 4.00.9.par. 3.num. jo. IS .

120 - Ex quodifpofuit pariter nolter tefator, ibi: ' O-en
altra manera covtrafabent (duom loquitur de prohibitione a-
lienationis ioferius latius dicenda ) 4 la prefent mia ovdin acio
wail, que lo dret de aquellfia trdsferit al altre, que aprés del qui
1al fara, feracridat enlo prefent teflament £5¢. (i ergo tefta-
tor ordinauit,quod vocati in dicto cafu privétar hereditate
feu quod aoteratur ius fucceflionis, & transferatur in proxi-~
me vocatum,fupponicur de necefsitate €x natora diGtorum
verbordm,quod heredicas delata, & adira fuerit 3 primisin-
fticudis, & fic expirafle vulgarcs fubftitutiones,vulgara Lpof
aditam,C de inflit. 4. [ubfi . & fubflitutionem poftca effe de-
bere fideicommiflariam. o3 s
“o1ax - Seprimo, quia in noftro teftamento adelt expreffa
_prohibitio:alichationis , quia vult fuam hereditatem vincu-
“lo fubiccci favore defcendentivm adiedtis poenis privatios
nis, quam conic&turam ad pafsivam , & reciprocam {ubfi-
tasionem com multis fofficere videtur, v elegarer disit Ro-
ta apud Rubeu. tnm-;zf;par.4.rece-.dmfzag.4 num,20. & apud
Penadeci1615.num.19. & lanus decifi436. tota.

122, - O&auo, ponderando emphatica illa verba, ibi:
Valeat bi fien to1s comprefos del darrer, fins ol primer iuclufiné,
pet quodinducitur voluife tcatore omnes defcendentes,
de quibusin fingulis gradibus , & fobfitationibus Joquu-
tus furtperpetuo , & fuccefiuo fideicommiffo paffivcefle
gravatas.; quia volens omnes cffecédmprehenfos fub dicta
prohibitione; & gravamincin neceflarium confequens in-
festur omnes eflc vocatos adtiug, & pafiug, com etiam ne-
ceffarioeex v dictorum verborum tractus fuccdsivus fine
temporis prafisione perpetuitatem continens deflumatur,
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ex tradicis per Menoch. confp41.n.131b.10. 85 przﬁamp.da’g.
num. 785 prafump.6o.num.12lib.4. Micres de majoratu 2.p.
q.5.num. 34 tom.1. Cephal. conf.134.nam.3.lib.1. Ruin. conf.
istnom.z.vol.2, Gralsisin §.fideicom. .4 nwm.16. Fufarias
q.450mum.st. | e St e :

123 Nond, tandem quia teftator nofter ad quamplus
res digeeMus fuic gradus (ubfitutionts, ex quo cenfctur vo-
loiffe ndacere traum temporis fuccefsinum, & fic perpe-
“1uum fideicommium inter omnes a@ive, & pafsive: ita
Pegue. decif-103.Rota Rom apud Redenafch.coram Arguc-
Hes conf 58 nw.80. & apud Farinacium par.1.recent.decif. 320,
num. 19, & apud Rubcom par.s.recent.tom.1.decif 180. nu. 6.
89 7. €9 dectf.6.num.14. 9 decif o 4. num.72. 9 decif 195,
nam.§, plenils par.8.decif 98, 4 nam. 4. ¢ decif14. num.16.
Cazfar Barzi, decifi10. 4 num 7. benc Rota, & cleganterapud
Cenfal. 1n fine decif.10.nami. 10, Peina decif.a6 5. nw.r7. Ludo-
uilius dectf.337.num 6. €5 7. _ R

124 Decim,cx qualitate bonorum, & nobilitate tefta-
toris, & cius familia fideicommi(fum cenfetur sepeticum de
vio ad ahiaéting, & pafsiug, quisinterefl, nofiraquod be-
naimmobilia prafertim, ita, qualificararemaneantin fami-
ia, L. fi i emptione, ff. de min. cx Tiraquello de nobilitate , &
muliis alijs landatis dicit Valenz. Velazq. conf.g0. 4 num.1g.
tamﬁ’-ﬁ;. tom, 1. _ . _

125 vibus coniecturis addimus plures aliasa nobis
ponderatasd numero 65 ad 70. quz lun@e maxime in def-
cédentibus quado fingule ndfufficerent, tamen coacetuatg
clare inducunt dictam pafsiuam vocationcm. _

126 = Taodem prochoronide noftst difcurfus animad-
uestimus prohibitionem fa&tam pernoltrom teftator alic-
nationis bororam fuorum s tamin principio difpofitionis,
goawm infinllinssio principio, ibi: Probibint expreflamit,
gue ntuguna delas proprietats, que apres mon obte vindran en
rmans.y podeedel dit Pevot Angel Gapilajode fosfills defcendets
o puganefSer empenyorades, o alsenades; pev qualfeuol via E,eav
> rane
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raho, o canfa voluntaria o forcada per wrgent que fizper dit

Perot Angel Gapila, ni per fills, e defcendtis fens carivres vl

fian [abjeCtes als vincles, )y fidescom: (Sos pefars per wit en lo pres
{eut meu tefiament.

127 Infine verfic. enixids,ac efficaciiss, ita : £ meswnil
yorden, que fi per prechs, o per aliras qualfenol ocafio forgada,o
voluntaria alguna de ditas fillzs mias, fills, 0 berens llavs,0 al-
1re [abftitust, en ditas cof s fermaria en alguna alienaiio de di=
proprietals, 0 4 altres bens meus. ¢ horenuncianaen tot, oen
part als vincles per mi en fanor de ells pofats, vall, Gen tal fer -
ma, 0 venunciacio, encara § fos fesa per wia de donacio,o trap -
[actio, c permutacio corvoborada ab jurament, no wull que va-
lega, nifia de efficacia alguna,ans volllo qui t4l  fara tranfigint
permutant, 0 ¢n alira maneracontvafent alaprefent mia ordi
nacio, vall, que lodret de aquell fiatransferit al alive,que aprés
del qui tal fara ferd cridat enloprefent meu 1eftament , wolent

vs fien tots compre[os dff deldarrer fins alprimer inclufiue,

128 Etavgendo volitatem circa ditam prohibitioné
profeqnitur, 1ta: £ fitots loseredats enlo prefent men teflamet
wenian acondecendrer ycomplaurer aldit Pevot Angel Gapi-
I, fahent contra la mia probubicio, y alienacio ywall | que tot lo
dretde tots e lo que feria donat, renunciat, ivanfigit, o permn=
tat, fie acquirit al Fo{pital de [anta Cren de Barcelona, ¢ fi per
los adminiftradors.dei dit Hofpitalfobre dites cofés eve fet patte
alpm,vénunciant, tranfigint, permutant, o venent , tal venda,
perwintay,venunciacio, o tranfactio, novnllbaje walor , nilloch
algns ansentalcas prinolo du Hofpital del dut dret s y wall fia
transferit ala Almoyna dela Sen de Barcelona.

129 : Ex qua tam geminata prohibitione alicnationis
facta omnibusin@itueis , & fubfticutis, tam defcendenti-
bus, quam extrancis;bonorum Petri Angeli Gapila intexta
bis {uo in teftamento tamin principio, quam 1n fincipfius,
deffumitur voluide diGtum teftatorem perpetuum , ac foc-
cefsioum inter cos conflituere fidcicommifum , nonin ca-
{um contrafactionis tantum, fed fimplex , & abfolutum in

- | caflum




cafum mortis  quia prohibitio pradi&ta fadta pee noﬁru?xi
te(tatorem non cft re(tricta ad certas per(onas,nec ad cestos
gradus; nec dependet prohibitio a dictis fubttitutionibus,
fed de pee (¢, ac principaliter fuit appofita vbi poftquam vaos
luit, quod omnia bona foa preter dotes filiarum) & omae
& quidquid donatum fuir, & in omni quo filij.& defcende-
tés.fuceelenine, fic vinculo,& fideicommiflo fubie@um,ad-
dithxc verba, probibint exprefament, €5°¢. per verbum dil-
ponés,quod ncc dictus Petrus Angelus Capila,nec flij, nec
de(cendentes iplius pofsine alienare , &c. concludensita pet
modum racienis, & caulze ¢ Car tates vull fian [ubjedles als
wincles, § fideicommiffos pofats per mienlo prefent men tzfla-
ment, 8¢, €cce quod teltator-inhagclaufula ad tria direxie
fuam coixa voluntatem, primo, & principaliterin co quod
voluit omnia (uabona effe vinculata , tam dicto Petro An-
gelo Capilainftituto, quam ctiam filijs,& omnibus illius de(
ccd€nbus. Secudo,circaprohibitioné omnibus.defceéderib?
imwn&am, Tertio, circa rationem, quia voluit, & vi cuixius
confideretut teftator ad id, non contentus his qui fupra di=
xerat caueiuis , & vberilis pofteain fipe torius difpofitionis
poft multos digre(lus {ubftitutionum gradus clanlula- (cpa-
rata; 8 de peele fante, 1ncipicote: £ mes wall, y orden,que
per prechs;eF ¢ confirmando, & avgendo (uam voluntatem
conlcruandi €mper voita bona penes omnes delcendentes
Petri Angelicapila pacnam impofuit omaibus inQitutis , &
{ubtituns, tam nomiaatis, & cognitis, tam non nominatis
& incogoitis in cafom ‘contrafactionis , quod bona omnia
ptadi&ta ad Hofpitale (anét2 Crucis prafentis Ciuicatis, cui
{imili modo contrafacientc,;piam Eleemofynam Sedis Bar-
cinonc {ublivic. o _ _
130 Perqueompia circanobis ponderata , nullom po-
tet intrare dubivm, an ex dicta tam przgnanti prahibitio=
ne, cum tam maguo verborom apparatu fatta sefuleet im-
plex perpeivnm , & ablolutum fidcicommifum in calum

mottiss quia quando hxc clavfulz : Zrem wolo, quia volo, &
{imi-
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fianles, Rane priocipaliter, & de per fe non enunciagiud.siec:

illatiue ad alias inducunt fimples , & abfolutum fideicom»
mifum inter omnes comprehenfos fub dicta claufula, & sa-
tiong, ita de communi tetac®t Menochius conf.igz.num.29.
65 [¢q. cor conf.goo.num.12:¢ 132.00m.7. ¢ conf. 15w R bide
vera, & cecepraifta (ententia teltator plenc Marga 6of.84ur.
4. @ ver(.18 nam.7.£9 8. Gtanan difcep.928. num. 4. mﬁn.
69 [eq. c»c4p. 828. vbi optime ad cafum noltrum copiose
Pesegrin, de fideicom.arii.1 4.nnm.1 4. - 6onfed s 016 lib.1.
Surd. conf.67.¢ 96. Fular. de (ubfi1.q480.m0mi2389 37. €5
qusfi 683, tora, Thefavr. decif.96. nw, goavbidcrcccPtlfsima
Doctorum opinionctefatur Bellonusconf. 1. num. 74. qui
etiam de mags recepta inivdicande penes Tribunalia,& ita
indicatom 2 Senaru Pedemontanaorefert, & infacto Roma-
no Auditorio pluries fuiffe decidum,tenct Rota decif. 568.p,
1. diner . vbi quod femper, itarefoluit Rota, & ibi concilia-
tur ommiu DD. cotrane opiniones, Merenda cont.1.c.40.7,
7.0[qne ad 23.1tb.17.9bi plures clarifimorum Do&torum, &
fupremorum ltaliz Tribunaliom, & exteror congerit de-
cifiones, poft quos omnin®d vidend. Czfar Carena refol.163,
20U, mm(eq qui pulcherrimerem declarat, €5 nam.10.
ita, indicallc foum Seoatum pluries teftatur cleganter Rede-
nafch. conf. 60. 4 numer.66. cum [eq. omniam latius no-
vifimeé com loann, Bapufta de Thoro incompendiode-
cilionom par.z.werb. Fideicommiffumfimplex; 05 abfolninm,
pag.mihi 230. tom Ioan, Baptift:Chiarlin. contr.z.cap.n. toto,
69 a num.18.com feq. & plenilislibizconir. cap.219. fere tota,
fignanter numiz2.cum [eqicn & nam:2195 Go hoc vlimo ca-
pite omnia ad victoriam huius cav(@ nonminus late quam
eruditillime percurrit.

- 131 ‘Adcoius clonis pleniore firmitaté féqucntcs {ubiii-
gimus rationes. Prima ea {it,quia noftrx claufulz inchoatg
fuerunc per caput principale, in illis verbis : Probibint ex-
prcﬂamem, & 1nfra: £ meswally orden, quo cafu difpofitio
, ftacde per fe, & mdcpcndcmcr,& difpofitionem feparatam

inda-




indacant Gratian, difcep,8 28.nm.10, vfgue ad 15, Carena rSF
163.num.i4. €9 15, Rota decif.568,par.1, diner[, cum multis,
& apud Farinacium 1 recentioribus decin193.00.8. par.1, 9bi
quod quando.clavfula habet verbum (eparatum dicicur fa-
re de per fe, quia verbum, valo, ¢ difpofitivum, & ordinat
principaliter Menoch. conf.197.num.21. Patput. conf. 37 5.1,
12. wer[iQuwando qwia, Surd.conf.67.num.13, Chiatlio. comir.
2.64p.219. : , i :
132 Secundaratio, quiaanteprohibitionis dicta vérs
ba, teftator hae prowulit : Vaull que 1ot g0,y quant losfeed
danat, o 10t boen que hawran fisccebit en qualfewol manera, lle-
wadalalepitima, fia vindlat, o fie fwbjeile a vindle, y ﬁdeir."a ms
mis & taty los fills, y filles del dis Levor Angel ¢ spila, y eucara a
tots (o8 defcendenis , qux ibinomfoctunt pofita pes modum
rationis, nequc cuiuldam _q_nun.ciatiopis alicuius fututi eué-
tus,{ed ptinc.ip'_a_li,s difpeflitionis, quo in cafu pemo Yaquam
dubitauit, quin inductum ccfeatar perpetvum, & ablolutd
fideicommJom, Petra de fideicom .q.5.vum, io €5, 127, P«
FCEOin . drtil gonnil3s o conf 45inu.4, lib 3. vbi in canfa Cre-
monen(i,ita refpondit,& concludig nullam in his tesminis
cxtare contsadistorem; fequitus Intrighol. cant.2.6ap.72.n0,
51.9bi teRatos dé commani opiniong Francifcus a Pontein
conf.46.uun. g8 Roland. a Valle confizanem.io. lib.a, quod
profitctur fibtilitee Redenalch, conf.60. nam.is. o
133 . Tertaratio, quiadicto vertbo ywala , difpofitive .,
pricedic; & antccedit didtioilla , car , quz latino leemonc
fignificat,guia, veliquoniam,quo cafu importat principalem
dilpolitioncm, Catenare(oliuéz num.iz, cum multis qui ita
tenet ¢x Camillo Bot. Mediolanen(e poftea prafide Magi-
(tratus in.conf-zinum27. poft medivmverf.Tum quia, adelt
claufula difpeficiva, guis vale,65'¢. lib.2. vlt, volunta. cui it

“Tublcripfiffeomnes infignesaduocatos MediolanenfEs illins
teanporis; & primatios Gutiz Romana Rotain recent. par.
1.d2¢i.193 nwn 8. & 9. vbifemper conliderat vim diCte di-
¢tionis, quoniam, & vim verbivolos: 1o
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j 134 Augentor hzc dicta (& fit quina ratio) quia ratio
cxprefla per vetbum, guia, vel guontam,volo,in hoc cafu di-
¢tum, fev difpofitionem ampliat ne enixa , teltantis volun-
tas percat, & tota fideicommidi machina labatur  fecondi
qudd debet regiideoque non tam dictum( quddexprefom
¢ft ) quam dicti ratio attendenda venit, veplunbbs estollic
Redenalch. conf.29.num.3. Decian. conf s0. nwm.r s, lib. 1 &
(ubithter Calfanate conf. 33.n.13. quibus adivngiturid quod
in (imili noftro calu poaderat, lat¢ loan. Bapt.Chiarlin.om-
nind videndus controlib.2.cap.219. & num. 39.cum feq.

135 Sexraratio, quia caufa finalis noftsi teftatoris , ve
colligitur tam ex prohibitione fuperiiis quamin fine pofita
(‘quamyex pacto initoindidis capitulis matrimonialibus ¢fi -
dicto Petro Angelo Gapila, vt infra dicemus) fuit conferoa-
tio, & vnio perpetua bonorom penes defcendentes, & ob
idfuit facta prohibitio, multum namquc differunt , vt con-
- cepra fie prohibitio alienacionis, vt bonanon alienentur ex-
tra familiam , an vera dicendo , quia volo , ve conferuentur
bonainter defcendentes. Primo enim calu, vt bona rema-
neantin familiacft effetus prohibicionis extra eam, & ab ea
velticur prohibitio. Secondo vetd cafv, quado ponitor clau-
fula, guia volo,per camy fequitur alienationis prohibitio non
¢ contra,quo fit vt conferuatio bororii non oriatur s pro-
hibitione alienationis, fed tantum €x conferuatione bonori
penes defcendentes prohibitio nafcicur. Fufatius guafl, 480,
nim. 43. & 4.679.nuni 9. Bellon. confi2z.num.5 6. verficul,
Quidgaid it, Sucduscon( .66, uumer.21.in fine, laté Beroias
confi76.n4.56. plutibus landatis Redenalch.conf.29.4 nn. 38.
can féq: | 1% ¥

136 Septimaratio, quia geminauicte@ator dicki verbi
wolo, 0 prima, & vltima claofula, quo cafv cum vniiquod-
que ex pradictis verbis fit difpofitioum, & aptum inducere
fideicomiffum, fortitisid efficiunt fimul vnitz , di@# claa-
fule®ota diuer(.d.deci168,nu.5. para.'n, 5. Decius confi23:

nwm.2.Catena refol, 162, pum, 19,

*0fa-
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stseppp O&ava, quiaia didis claufolis adieéta ctt pro‘ni?-
bisaodanpeeltita, vi de magis communi , & approbata, te-
nenoRotadectf205.num. z.par.3. recent, 89 decif193.num.8,
fora gy’ decif z30.n9.23. 10 fin. eod. lib. Ioan, Baptift.Chiar-
dmliwnrhibizeap.219, a num. 32. 35, ¢ [¢q. Fontan, de padf,
albwfigplelapiin fin.num, 93 Menach. conf.900.nu.7. Bello-
Was subfi6 muwm. 9. com multis Carena refol.16 3. num. 28,
o 29,55 100 qui muldis favdacis, (ubdic, quod runc dicitoe
veftica quandoadic@aclt per teftatorem clawfula irritans, &
annullansalicnationem, Rota penes Cenfalivm deciffo. 1.4
nwin.20: pufiraromnind videns Robeus tom.2.par gorecen.
decif z57. torasFolarigiefynamiubit9 19. & pracipue qua-
do ade(t {pecialis vocatioy pondlienantium, pulchse loann,
Baptift.de Thoro cutn avuleis purtbcompend.decifioverb. Fi-
deicomm:[[am,pag.231. ver: Secunda adducitur veflis, Marta
de fucce[legalpar.g.q.21.av0 8. nu.prover.ltemin cafu, The«
fairaoni, guaft.for.117.n4.8 £9 9. qua quidemdux confides
rationcs exprefst inuenivnturin dictis claofulis, o0 e
138 Nona, quia adfunt verbailla, wolent bi fiewtots
caprefos defieldarrer, fins al prsmer snclufing , €x quibvs vers
hisvenisntnedum flij dicti PerriAngeli gapila,fedfacce i~ 1 il tegatens
ue, & gradasim-omnes defcendentes vique ad viimom ex '
teadius perCarenamirefil.163. namer. 31. Redenalc. conf. 6o,
namigp. Devegeoconf gy ; .
139 wDeaima, & quidemefficax eft ratio fuperfluica<
tis'vicande ponderaga t Dottoribus , qua alias cocni-
ret, & contingerce {1 dictasatiofquia wolo , adic&a prohibi-
tioni alicnationis, nendndaceret fimplex , & abfolutum fi-
deicommiffum in caflom mortis cffet namq; fopervacva, &
otiafy, bene Altogradiconfpzinum.28.29. 89 31. Redenafc.
conf.29.nmm. 40, & meiinsyac fofius conf.60. nw. 21.1bit INe
faperfiua dicatur, com maxsme per [pecialem llam fubfiituiio-
nemn 30 cafn alienaiionis, abfque alio, pracedens probibstio alie-
nationts.effet weftia, valida, (S efficax 8 mfranom.66.cum
[eq; \atiffime: Burf. conf.127.n0ms.40. Petegiin.conf.s1. nam,
a0 Hoa .69
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1. ¢».12; Decius conf p2.num. 4. Duran. decif. 126. 5 nam. o,
ben¢ nouvidime Rotaapud Cenfal. ad Peregrin.po/f-trait de-
cif31.n9m.23.4n fin. & latius loan. BaptiRt. Chiarlin, conrre,
lib.2,cap.219. fere tata, omnino viden. & fignanter num., 128,
& in fostiorib” terminis Surd.in deci.§ 3.401a, vbi quanis foes
mine lam dotarg, fuiffent esprefse exclufz a (ucceflioneper
teltatorem & tantum vocatg ad esclufionem fifciin casi
delicti commifi per mafculos vocatos , tamen quiain pros
hibitionis claufbla crat ca adiecta ratio perteftatorem, quia
wolo, £ ¢c. fuit decifum admittendas eflcad didtum fidcics-
mifst foeminas,adhuc in cas@i mortis,coquia ex ratione ad-
iccta prohibitioni alienationis refulcauic fideicomiffum fim-
plex, &abfolutum, ctiam in cafummoriis, ca praciput de
ratione, quam cxtollic wuwm. 14. ¢ antea num.d.uer(, Et non
abftat;ibi s Neesllawerba, clent omnimoda {uperflua, & pi
hul operarentur, ibi: Secundo ego confider abam waum , guod
Widetur mibi clarava reideeifionem afferre quando quidem 1e-
fator pofiquamin cafo delih mafenlss no extantibas faminas
wocautt, fabjicit ration; quia voluit , 65, at (i intelygeremus
feminas nonincledi, vtique earatio non efSet bona ; nec incly-
deres, ncc determinaret dictum,quod de feminis etiam loquitar
€5 tamenvatia debet ¢ffe concludens\89 nece fCavia (iurvibus per
ewms ailegaiis ) 8 vatio debet efJe talis qna pofita ponatur diftiz
89’ econtraremoucatur diium earemotaca autemratione 4t~
tenta non debuiffetteflator feminas vocare ffratio effer de  folis
mafcus tntelligenda, imo eavatia contradiceret dicio, ¢5° tnfe=
rres conivarium, 89 confequenter inepta offet , fieri enim inter-
presatio debet, vtratio conueniat diko ficuti rtﬂanﬁan? , fla in-
iespratamur, Ui'canwenial interragationt | §.praterea., infl. de
1guts, [fipal. noviter 1oan. Baprift. de Thoro compendio deci-
Jio.par.2.verba, Fideicommiffum, pag.230.ver[. Ne ratio fab-
Jequeas [it fuper flaa. Igisur pariter dicendum cft, in noftro
cafa cx rande finali adie@a prohibitioni alienationis ad hoc
vé ratio non (it fopceuacua , & fine effety quod operari de-
bet fideicommiflum in calum moris. ' '
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o a0 Vindecima, & vitima ratio fit, quia di€ta prohibitia

fuit realis, pedum quia verba , probibitionis , fucrune femper

diredha ad rem, nec limitata ad certas, determinatas,ac defi-
gnatas perlonasifed etiam ad omanes defcendcntes coguitos

&incognitos,ibis Neper fills, é defcendents fens , quo caly
realcnppradicant prohibition€ ac ex illa refultare imples,
perpetnur, & ablolutum fideicommiffem adhacin cafum
mostis; probator ex L. peto, § fratre, [f.de leg. 2. & ibi Guma,
nu. . covea principinm, Cattren. én Lfil, fam. §. dininum. 9.
fFds leg.1:Peraleasn d.. peso,d.§.num. 3. Menoch. conf& 5 0.
13. ¢ conf.75num..t9 2. Pewsa de fideicom.q.2.num.do, be -
né Capic. deoifs 108 nwm. 2. innumeri alij ex more cumulati
pet Fular, 9.6722.6x num. 3 £9 4 Jatiffime Ceofal. ad Perege.
ompind vidend. artic.29.pag.18 zverf. Oltauad abferuo, Rao-
taapud Cenfaliom in finidecif 3¢, num 21, moltis citatis , §5°
par.a.recentior, dectf 718 o 38 0.auma 5. par.davecent, £9 dec,
03.num. 3, Fofarius conf.192. 4 nam.g.lat¢ Gratian, ¢ap. 828,
{iz0anter num, 45. optime Redenalch. conf6o.num 19, lib1,
65 nwin.20,\bi 2 [unari quogue videntar-ex illis verbis defla=
wentt, quod cins heredes, on defcendenies &S c.modo aliquo dis
recie, nec per indireGam, 89 quouts quafiio colove vendere , a-
lscnare nanpafsint « €5 ¢. gmorum verboram untucr(alinm ca
¢/} naturay vt etiaminteflata [nccefSio cenfeatwr probibita, ex
lafone conf.o7.colpennl. cor canf.168 col.wlti. nwwm. 2. alios re-
cenf. Pescguing in conf a5, n0m.9lib.3. c de fideicommifS.art.
L4, go.cn 29, €5 conf 740071 ver [, b Aderai etiam
bac probubirio alienaita fallaberedibus .85 beredum heredshus
cxiv a familiam, Peregri: de fideicom.ars.29. num. 36, Mantic,
conf 242 qoa etiam verbaiin neflrisleguntur clavfulis,

.. Valcaz V clazq. confidnnum.14. <2 17, com multis,op=
timc-Loan, Baps de. Thoro compend.decif. par.2.verbos Fidei-
comm [fums fimplexs pag. 130, werf. Tertia veflis , nonminus
clegiter Rubgus minime omittendus 1o.2.p.4.xecen.dec.357.
totaycon 356 0%.3. 55 4, innumeris laudatis & tandem om -
nind adeundus Cattille tem. s cap. 182, anm, 9. & fignanter

dectf.
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deci.153.feré tota 4 mi22.0% [eg.qui omnia 3 nobis fipradiay]
& firmata, ipfe cleganti compagiac , ac multis docy, fakeris
iluftrat, cumulac, acfua decifione confirmac benné Rilbeo
par.s.xecent.decif.216.pum. 6. Larrea com multisderif. i,
10. verfic. Etideo probibitio alienationis, cleganti lidi¥oinia
profequitur nouilfimé loan, Baptift, Chiaslinovesm #hiz:
€ap.2ig. 2 Dar.49. mmﬁ?' B SRR R LR N
147 Poftremd , & vltimd animaduertendf rogamifé;
quod dicta prohibitio , & omuais ftrocura fideicommidi
perdictom Bernardum Scucrnm Gapila patrem; & diGtum
Perrum Angelum Gapila civs filiwm fueric antea tractaca,
& in pactam pofteadeducta,-ve ita ordinarctor, caliter quod
ex foliswerbis dictorl ¢apiculorii fectido loco initord, quz
legunturin proceflu fol. 141.fam fuit induCum reale, per-
pewnumiac {ucceffivum fideicommilfum favore delcenden=
tiam, ve dictom cft: & colligiturex illis verbis, ibir Per pa-
{fe expres, € ¢ & infea: goes,que qualfenol que (uccebe(ca en
aits bens, no pupa aquell vendver, alienar, wobligar, i don.bs
nio eva per-donar dot allars fills, E mes auant yque los dits bens
fian fubjellesalsvincles; e5¢. 8 infraz ara perlashoras o 4
Vs hioras per ava appofa los dus vincles, éﬁa’eicamm:ﬁs, gue lo
dit fanpareen (on ieftament apresde fills, fillas, 0 alives de feen-
deats del div moffen Peve Angel Gapila appofats [eran,e5°c. ex
quibusverbis refvlat, quod dittus teftator dictam prohibi~
tionem, & vincula appofuit,infequendo difp ofitionem jamy
factam pactoinito per dictum Petrum Angelum Gapila, re-
fultar cciamclare, & aperte, quod nedom dictus donatarins
fecie fimilem alienationis prohibition€; veruar etiam vincu-
lumt redle,; & perperoum appofuirinteripGus defcendentes,
imo & ctiamydedit facultatem parri apponédi vincula vitea
dictos defcendentesin extraneas perfonas: ynde com nos fi-
mus cx defcendeatibus Pewri Angeli Capila | ve diGtum 8 :
quauis regulaci deberer pratenfio huios nobilis partis ex te-
nore didtorum capitulorom; nibilominus haberemus voca -
ttonemiex dictis capiculis ad obtiagdum in hac cauf, quod
gl tollic
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tollic omnem protfus difficultatem. ,

142 ¢ Ex quibus omnibus meridiana luce clarius appa-
ret iushui® aobilis partis, maximé cti verfemur in defcede-
tibus, inter quos facilimo negotio extenditur , protenditur,
acinducitor fideicommiffum, vt bené notat Redenalc.conf.
9.artic.2,4 pum.i1, Galuanus conf 34.num.118. Anfald. conf.
14.num.119. quiamulta (pecialia, & favorabilia admittun-
tur in fideicommiffis, defcendentium gratia , & favore, €x
aperto tcx.in l.quod bis verbis ff.deleg. 3. Cxpha.cof.166.0.39«

Et ita cenfemus, Saluo femper, &,

Orlau V.I.D.
Llampillas V.LD.




